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FOREWORD

FOREWORD
Technological disruption has been a fact of the post-industrial
world, producing the growth in productivity and efficiency that led to nearly
unfathomable increases in opulence, standards of living, and wealth. It may,
as a consequence, seem perplexing why so many of today’s leaders seem
concerned about something so seemingly vastly beneficial as technological
innovation. And yet, few economic shifts produce more anxiety than those
involving the introduction of labor saving technology into the economy.
This was true in the 19th century Britain, when the Luddites stood
in such abject fear of the permanent redundancy of their labor that they took
to murdering machine innovators and destroying designs. It was also true in
the early 20th century, as agricultural innovations and new industrial designs
dramatically reshaped the US economy. And it’s true again today, as artificial
intelligence and digital technology make a wide array of occupations largely
or entirely automatable. This has potentially profound implications for the
world. As globalization, outsourcing, and the presence of winner- take all
markets exacerbate income inequality in many countries, labor automation
stands to make possibly significant numbers of jobs redundant, increasing
returns to capital, and hastening the growth in inequality as productivity
increases faster than wages.
It’s the presence of these alarming trends that has driven us to dedicate
the second issue of the Journal of Philosophy, Politics, and Economics to
the topic of technology and, specifically, technological disruption. We have
done this by facilitating submissions from Scottish First Minister Nicola
Sturgeon and Brookings Institution President John Allen, both of whom
have emerged as contemporary leaders on the front line to develop a politics
that confronts some of the more perverse effects of technological innovation.
As questions surrounding the effects of labor automation continue
to garner more attention, the most popular solutions tend to take on at least
one of two forms: education or social security. Ms. Sturgeon and Mr. Allen’s
suggestions are therefore an apt encapsulation of the nature of the debate
about how best to address technological displacement; the former discusses
social security and the latter, education.
Mr. Allen argues for a revaluation of modern education and training
programs for workers and youths. He proposes that America’s continued
dominance requires a strong investment in education programs that
emphasize, for example, artificial intelligence, big data analytics, and supercomputing. Meanwhile Ms. Sturgeon provides a strong case for considering
a universal basic income as a possible approach to curtail the effects of labor
1
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automation on inequality. She highlights Scotland’s experiments with such
a proposal and underscores the need for bold leadership to develop a new
approach to social security befitting of a modern and more technological
advanced era.
Although this semester’s issue of JPPE is centered on the question
of technological disruption, it also features essays from undergraduates
on a wide range of topics. One piece discusses the relationship between
private companies and US cybersecurity policy. Another considers whether
secession is a viable solution to the Georgian-South Ossetian conflict.
And, in Moral Manipulation, a student considers the ethics of corporate
advertising campaigns through a Kantian paradigm.
The Brown University Journal of Philosophy, Politics, and
Economics is deeply proud of both the feature articles and student essays
published in this issue. As students— from Providence to Beijing— begin
to grapple with a rapidly changing economy and socio-political climate, the
number of novel challenges the rising generation faces is great. And in the
Journal you are now reading, students and world leaders around the world
provide a great number of equally novel solutions.
The Editorial Board

WORK AND WEALTH INEQUALITY

The Future of Work and Wealth Inequality
The Right Honourable

Nicola Sturgeon, MSP
Nicola Sturgeon is the fifth and current First Minister
of Scotland and leader of the Scottish National Party
(SNP). She is the first woman to hold either position
and has been a member of the Scottish Parliament since
1999. She advocated that Britain remain in the European
Union and has called for Scotland’s place in the European
single market to be protected. Sturgeon is notable as a
campaigner for women’s rights and gender equality,

Too many people in Scotland are being failed by the UK
Government’s social security and employment support systems and we
have seen rising poverty levels in recent years. Finding employment is
sadly no longer the protection against poverty it once was, with in-work
poverty now at an all-time high and the majority of adults and children in
relative poverty living in households where someone is in paid work.
Likewise, income and wealth inequality in Scotland and the UK,
although it has been relatively stable for the last 20 years, has shown no
sign of reducing. While there is no quick fix for wealth inequality, there are
steps that governments can and should take to close the gap between the
richest and poorest in society.
We know sustainable and fair work is a long-term route out of
poverty so we, and other administrations, must be committed to creating
opportunities that support this.
In Scotland, we have stressed the importance of promoting inclusive
growth – growth which everyone has a fair chance to contribute to, and
from which everyone in society can benefit. There are moral, economic
and political reasons to support this. Our Economic Strategy focuses on the
two mutually supportive goals of increasing competitiveness and tackling
inequality.
There are a wide range of factors that cause income inequality
and these must all be addressed to effectively tackle the issue. In Scotland
we have committed to reduce the gender pay gap and increase the labour
market participation rates for disabled people and those from minority
ethnic groups.
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New UK legislation which requires large listed companies to publish
the pay ratios between their chief executive and their average worker, as
well as their gender pay gap, will help maintain focus on such inequalities.
While this is a step in the right direction, we would like this legislation to
go further and require companies to publish what actions they will take to
address such pay gaps.
Both governments and businesses also need to address structures
and cultures in workplaces that can perpetuate income inequality.
Changing the perception of ‘valued’ jobs is one step to reducing
such inequalities. For example caring jobs such as social care and childcare
tend to be lower paid and undertaken in the main by women. It is argued that
that the undervaluing of skills required to undertake caring jobs contributes
to the low pay which characterises these and other low paid sectors. We are
using the Living Wage Scotland initiative to highlight the value of workers
in low paid sectors and encourage more employers to become Accredited
Living Wage employers.
In addition to taking steps to reduce income inequality, we also want
to deliver a new Scottish social security system with dignity, fairness and
respect at its centre to better meet the needs of the people of Scotland.
We are already taking steps to improve the benefits being devolved
to Scotland by increasing carer’s allowance, introducing the Best Start Grant
for parents and carers on low incomes to help at key stages of children’s
lives and transforming the disability assessment process.
As well as the existing historic factors that can lead to wealth
inequality, advances in technology and increasing automation of services
means the world of work is constantly changing. That is why innovative
ideas to tackle these new challenges should be debated by both current and
future leaders.
One such radical approach to social security which has gained
attention recently is the idea of a universal basic income (UBI) – a universal,
non-taxable, non-means tested payment made to all citizens from cradle
to grave. It is paid regardless of past national insurance contributions,
income, wealth or marital status. While a simple concept in principle, its
implementation is highly complex.
One of the main complexities of UBI is determining the level at
which it is set – ranging from a minimum payment to prevent destitution
to a higher level which on its own gives individuals an adequate but basic
standard of living.
It is usually assumed that UBI replaces all other social security
payments and this is reflected in one of the most profound concerns around

4
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UBI – the impact it could have on people in poverty and people facing
additional costs in their day to day life.
As a universal benefit, it removes the stigma of ‘being on benefits’.
That can only be good for society but there are concerns about whether
governments will be able to afford both UBI and a generous welfare state.
In Scotland, we already provide many universal benefits such as free school
meals, personal care, prescriptions, eye tests and university tuition and the
respective role of UBI and these benefits would have to be considered.
Supporters of UBI suggest it provides a greater incentive for those
out of work to take up employment and can encourage people to be more
entrepreneurial as they already have a basic income to support them.
Most models of UBI suggest that anything over the UBI value is
taxed at a single rate. However, this does not align with our more progressive
approach to income tax in Scotland where those who can afford to pay more
will make a higher contribution through increasing tax rates to support
better public services.
The Scottish Government is supporting four local areas to carry out
further scoping of the idea in Scotland. These pilots will help inform our
thinking around the future of UBI in Scotland and I look forward to seeing
the results.
We want Scotland to be prosperous and reducing inequality is a key
part of this. We believe we should tackle poverty and wealth disparities by
sharing opportunities, wealth and power more equally.

6

PUBLIC FUNDS, PRIVATE INTEREST

Public Funds, Private Interest:
The Role of Private Companies in Shaping US Cybersecurity Policy
Justin Katz
Yale University
Edited by Graham Gonzales, Hans Lei,
Marko Winedt, and Danai Benopoulou

ABSTRACT
Greater cyber threat awareness and ballooning intelligence budgets have propelled
the private cybersecurity industry to new heights. At the same time, government ties with
industry have deepened. As intelligence agencies hire contractors and officials retire to
start their own firms, there is potential for companies to guide the development of currently
ill-defined cybersecurity policy in ways that suit private interests at the public’s expense.
To explore those issues, this article proceeds in four parts. The first examines the ways
that government and industry come into contact. The second draws on lessons from the
Cold War military-industrial complex and the use of private military contractors in Iraq to
guide cyber policy making regarding public-private interactions. The third identifies some
of the ways in which public-private interactions in the cybersecurity sphere differ from
similar relationships in the past, and the fourth offers policy recommendations on how to
direct the relationship in a more positive direction. Although current government linkages
with the cybersecurity sector echo some of the destructive public-private dynamics that
affected defense policy during the Cold War and the invasion of Iraq, unique elements of
the cybersecurity industry create opportunities to limit policy distortion by industry while
still using private sector resources.

I. INTRODUCTION
Collectively driven by increased awareness of cyber threats, fear of
snooping by government agencies, and growth in intelligence budgets, the
private cybersecurity industry has recently exploded. Global cybersecurity
spending is predicted to hit $90 billion in 2018 and grow at an annual rate
of above 20% to $232 billion by 2022.1
“Cybersecurity Market by Solution (IAM, Encryption, DLP, UTM, Antivirus/Anti-Malware, Firewall, IDS/IPS, Disaster Recovery, DDOS Mitigation, SIEM), Service, Security
Type, Deployment Mode, Organization Size, Vertical, and Region - Global Forecast to
2022.” Markets and Markets Research. July 2017. Accessed April 18, 2018. https://www.
marketsandmarkets.com/Market-Reports/cyber-security-market-505.html. CAGR from
author’s calculations.

1

7

Along with industry expansion, connections between private cybersecurity firms and the government have multiplied. Government intelligence agencies have enlisted the services of private companies for everything ranging from espionage operations2 to the development of offensive
capacities.3 However, as government and industry deepen their ties, it becomes increasingly possible for misalignment between public and private
interests to drive policy in the wrong direction. Given that US cybersecurity
strategy is currently ill-defined and malleable, missteps could have impacts
for decades. Nevertheless, collaboration between government and industry
is also in its infancy, so the nature of public-private relations has yet to solidify. This means that is still time for the government to change course.
This paper will analyze the evolving relationship between government agencies and private sector cybersecurity firms in four parts. The first
will explore the forms of government contact with the broader cybersecurity
marketplace. The second will consider historical connections between the
defense establishment and private companies – the Cold War military-industrial complex and the use of private military contractors (PMCs) since
the late-90s – as a template for potential policy risks associated with a modern alliance between defense and industry. The third will examine how that
public-private cybersecurity connections are distinct from previous military-industrial linkages and analyze the policy implications of those distinctions. The last section will offer some ways to leverage the advantages of the
private sector while minimizing harm.
2. GOVERNMENT CONTACT WITH
THE CYBERSERCURITY INDUSTRY
Government agencies have developed ties with the cybersecurity
industry in two main ways. First, agencies have spurred demand for
information security technology both directly, through government
contracts, and indirectly, by encouraging investment by the private sector.
Second, a revolving door between government and the private sector has
packed corporate boardrooms and staff ranks alike with former intelligence
and defense personnel.
Talbot, Daniel. “The Cyber Security Industrial Complex.” MIT Technology Review. December 06, 2011. Accessed May 09, 2016. https://www.technologyreview.com/s/426285/
the-cyber-security-industrial-complex/.
3
Robertson, Jordan, and Michael Riley. “US Contractors Scale Up Search for Heartbleed-Like Flaws.” Bloomberg. May 2, 2014. Accessed May 08, 2016. http://www.
bloomberg.com/news/articles/2014-05-02/us-contractors-scale-up-search-for-heartbleedlike-flaws.
2
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With growing national security threats and opportunities in
cyberspace, members of the defense and intelligence communities have
emphasized the need to both secure US critical infrastructure and develop
offensive cyber capacities. In response, Congress has approved growing
budgets for cyber defense, allowing millions of dollars to go to contractors.4
More recently, the Pentagon requested $8.5 billion for “cybersecurity-related
activities,” while in the FY 2019 budget President Trump called for $15
billion in total cybersecurity spending, a 4% increase over fiscal year 2018
requests.5 Growth in government demand for private cybersecurity services
has directly fueled the industry’s expansion by causing the government to
outsource a sizable share of its spending to private contractors.6 Indeed, in
DC, where most contractors are located, almost 24,000 new cybersecurity
job openings were posted in 2015, about double that of the next highest
region.7
Government investment in cybersecurity has also indirectly led
to market expansion. First, the shifting composition of federal budgets
during the 8-year Obama administration in favor of cyber, encouraged
large defense contractors to invest more in information security. Despite
the overall shrinking of military spending, investment in cybersecurity
significantly grew. In response, big tech-centered defense contractors
like Boeing, Raytheon, and even consultancy Booz Allen Hamilton have
created cybersecurity branches.8 Seeking to win contracts with innovative
new tools, these larger companies have continued to acquire boutique firms
offering custom software with narrow applications.9 Although the Trump

administration won a substantial increase in defense spending as part of a
February 2018 budget deal, those increases may be temporary, given that
ten-year spending caps imposed by the 2011 Budget Control Act remain
in place and could force steep cuts at the end of the decade.10 Therefore,
cybersecurity offers a more stable source of demand for contractors than
traditional spending.
Second, greater government interest in network defense suggests to
private firms that cyber threats are widespread, meaning they should invest
in their own cybersecurity capacities. While increasing their own cyber
spending, federal agencies have published recommendations on how firms
should bolster their defenses. For example, Obama’s 2013 executive order
commissioning a framework for critical infrastructure protection stated
that the government should “provide guidance” on which commerciallyavailable cybersecurity services companies should buy.11 The Trump
administration has pursued continuity with Obama-era policies,12 and in
its 2017 National Security Strategy urged coordinated responses to major
threats in both the private and public sectors.13 Additionally, the intelligence
community has invited private firms to attend classified briefings informing
them about emerging cybersecurity threats. According to one NSA official,
the meetings aim to “scare the bejeezus out of them.”14 Frightened CEOs
then turn to cybersecurity companies for help. The Chief Security Officer
of Mandiant, a private security outfit, alleged that executives often buy the
firm’s products after attending classified NSA briefings.15 Federal policy
decisions guide the industry’s scale and composition, so firms within the
market have a clear profit interest in the government’s cyber strategy. That
is not to say, however, that government officials are distorting the scale of
cyber threats for private sector benefit. Scare tactics are often necessary
to convince recalcitrant executives to make necessary upgrades. However,

9

Bamford, James. “NSA Snooping Was Only the Beginning. Meet the Spy Chief Leading
Us Into Cyberwar.” Wired Magazine. June 13, 13. Accessed May 09, 2016. https://www.
wired.com/2013/06/general-keith-alexander-cyberwar/.
5
United States. White House. Office of Management and Budget. Analytical Perspectives,
Section 21: Cybersecurity Funding. Washington, DC: US Government Publishing Office,
2018. 273-87.
6
Fox-Brewster, Thomas. “Embracing The Awful Irony At A Huge Counter-TerrorismFair
In Paris Days After ISIS Attacks.” Forbes. November 22, 2015. Accessed May 09, 2016.
http://www.forbes.com/sites/thomasbrewster/2015/11/22/paris-hosts-milipol-homelanddefense-expo-after-isis-attacks/#7fc15fc97da6.
7
Sorcher, Sara. “The Race to Build the Silicon Valley of Cybersecurity.” The Christian
Science Monitor. December 2015. Accessed May 09, 2016. http://passcode.csmonitor.
com/goldrush.
8
Bamford, “NSA Snooping.”
9
Byrt, Frank. “U.S. Defense Contractors Are Scrambling To Fill Massive Cyber Security
Contracts.” Business Insider. November 19, 2010. Accessed May 09, 2016. http://
www.businessinsider.com/obama-is-spending-a-ton-on-defense-spending-in-cybersecurity-2010-11.
4

O’Brien, Connor. “Military Hawks Win Big in Budget Deal — for Now.” Politico,
February 9, 2018. Accessed April 18, 2018. https://www.politico.com/story/2018/02/09/
budget-deal-military-hawks-333128.
11
Exec. Order No. 13636, 3 C.F.R. (2013).
12
Fazzini, Kate. “Under Trump, Some Subtle Cybersecurity Changes.” The Wall
Street Journal, December 13, 2017. Accessed April 18, 2018. https://blogs.wsj.com/
cio/2017/12/13/under-trump-some-subtle-cybersecurity-changes/.
13
United States. The White House. National Security Strategy of the United States of
America. 2017.
14
Harris, Shane. War the Rise of the Military-Internet Complex. Boston, Mass.: Houghton
Mifflin Harcourt, 2014. 180.
15
Ibid, 180.
10
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the outsized effect of federal policies on this industry risks creating real or
perceived conflicts of interest.
Many top cybersecurity firms are led by experts who once held
high-level posts within law enforcement and intelligence agencies.
Endgame, for example, sells zero day vulnerabilities and global maps of
network weaknesses almost exclusively to government agencies.16 Its board
includes former NSA chief Kenneth Minihan and is chaired by Christopher
Darby, the current CEO of the CIA’s venture capital arm.17 CrowdStrike,
a cyber forensics firm, boasts two former FBI officials as top executives –
CEO Shawn Henry, former chief of worldwide cyber investigations, and
the company’s general counsel, who served as the deputy head of cyber
for the Bureau.18 Many other senior administrators with experience in
intelligence and defense sit on corporate boards or serve as executives at
major cybersecurity firms.19
The revolving door between government and the private sector
exists for lower level employees as well. Some ex-hackers found their own
companies. For example, Brendan Conlon, a Naval Academy graduate who
worked as a hacker for both the NSA and CIA, recently founded Vahna, a
firm that publicizes its employees’ time working for government agencies.20
One former NSA official suggests that the best private security companies
are founded by members of the “SIGINT” community, who apply the
hacking skills they acquired during their time in government to assess
system vulnerabilities and respond to breaches.21 Large defense firms are
especially interested in acquiring startups founded by former intelligence
community members to secure contacts within the CIA, NSA, and the
Pentagon. Knowing that big companies will scramble to buy their startup,
government employees become more likely to move to the private sector.
Lastly, even if government employees do not start their own
company, they frequently move to the private sector with their training
in hacking techniques. Though government agencies have taken pains to
recruit technically skilled employees to work in their security and hacking

divisions, the government lacks the resources to pay competitive salaries
compared to the private sector. As a result, many military and intelligence
personnel transition to industry work after receiving government training.
The cycle has become so predictable that agencies now only plan to keep
new hires for a few years.22
Thus, almost all sectors of the cybersecurity industry have at least
some form of contact with government. Private firms have an interest in
shaping government cybersecurity policy for their benefit, and these firms
may have a unique ability to do so based on these widespread connections.
Of course, the revolving door between government and the private sector is
not limited to the cybersecurity industry. However, this dynamic presents
unique risks in the cyber sphere, given the differences between public
and private interests in the cybersecurity industry and several unique
characteristics of public-private relations on cybersecurity issues. The next
two sections explore those concerns.

11

Harris, @War, 104.
Greenberg, Andy. “Inside Endgame: A Second Act For The Blackwater Of Hacking.”
Forbes. February 12, 2014. Accessed May 09, 2016. http://www.forbes.com/sites/
andygreenberg/2014/02/12/inside-endgame-a-new-direction-for-the-blackwater-ofhacking/#5da8ea7a52d9.
18
Harris, @War, 109.
19
Benner, Katie. “Cybersecurity’s Money Men.” The Information. January 21, 2014.
Accessed May 9, 2016. https://www.theinformation.com/cybersecuritys-money-men.
20
Harris, @War, 121.
21
Ibid, 120.
16
17

3. THE CYBER-INDUSTRIAL COMPLEX- LESSONS FROM
THE COLD WAR AND PRIVATE MILITARY CONTRACTORS
Relationships between the defense establishment and industries
that seek government influence are hardly a new phenomenon. Throughout
the Cold War, policymakers faced a military-industrial complex, where
government demand for military goods and services propped up a lucrative
defense contracting industry. In turn, this industry lobbied Congress and the
Pentagon for ever-increasing levels of spending. More recently, during the
2003 invasion of Iraq, the Pentagon hired PMCs for operational support.
Common challenges between those two episodes demonstrate how ties
between the cybersecurity industry and government could negatively impact
policymaking.
A. Increasing Costs and Threat Inflation
From the beginning of the Cold War, connections between private
contractors and government encouraged policymakers to overstate Soviet
threats and waste money on unnecessary military buildup. A classic example
is Eisenhower’s attempt to downsize the B-70 bomber program during
his first term. The bomber program involved contracts with thousands of
private firms, with production so dispersed that a majority of congressmen
had at least one important supplier in their districts.23 Immediately after
Ibid, 223.
York, Herbert. Race to Oblivion: A Participant’s View of the Arms Race. Simon and
Schuster, 1971. Accessed May 11, 2016, 53. http://www.learnworld.com/ZNW/LWText.
York.Race.Ch03.html.
22
23
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announcing the cuts, Eisenhower met fierce opposition from Congress,
which accused him of jeopardizing American national security by letting
the Soviets outpace American airpower. Eventually, Eisenhower caved
and reinstated the program. Air Force officials later testified that claims
of a “bomber gap” were invalid, since US capabilities far exceeded those
of the USSR.24 Private contracting had introduced new benefactors of
military spending with considerable leverage over policymakers. To justify
higher expenditures that kept contractors’ factories running, lawmakers
manufactured exaggerated threats.
The use of PMCs has also created the potential for overstating threats.
Over 60 firms serviced contracts worth billions of dollars during the Iraq War,
carrying out many crucial combat operations.25 However, much of the stated
pretense for the Iraqi invasion was unfounded – the Bush administration’s
claims that Hussein helped plan 9/11 and that the Iraqi government was
nearing the acquisition of nuclear weapons ultimately proved incorrect.26 It
is beyond the scope of this article to speculate on whether the connections
between top officials and private beneficiaries of the war – most notably
Dick Cheney and Halliburton – motivated the administration to distort
the Iraqi threat for financial gain. However, the perception that those ties
influenced the invasion undermined the administration’s credibility and
damaged Bush’s Iraq policy.27
These incidents suggest two related concerns for cybersecurity
policy: cybersecurity industry players may encourage government officials
to overstate the risk of cyber-attacks for private gain, or the public will
perceive that they are doing so.
There is already evidence that industry interests have outsized
influence in national conversations. Former intelligence personnel with a
financial stake in private contractors use their credentials as ex-government
officials to support extensive cyber operations. After the Snowden
disclosures, some of the most stalwart defenders of NSA snooping had both
impressive government credentials and deep financial stakes in the agency’s

contractors. Stewart Baker, former NSA general counsel who testified before
Congress claiming that cutting back PATRIOT Act surveillance programs
would help terrorists, now lobbies for NSA contractors including SAIC
and the Computer Sciences Corporation.28 Jack Keane, a former four-star
general who defended the NSA’s programs on cable news, is also a board
member of the NSA contractor General Dynamics. Retired General Wesley
Clark emphasized the need for the PRISM program while simultaneously
taking payments from a private equity firm with substantial financial stake in
NSA contractors.29 Of course, there is nothing wrong with former top brass
opining about what they consider important defense issues. However, given
that officials enjoy a privileged place in national security conversations,
conflicts of interest potentially open up avenues for abuse and may cause
speculation about corruption.
Relationships between local governments and private firms may
prevent elected officials from checking threat inflation. From Maryland to
Texas, local and state governments have designed tax incentives and run
advertising campaigns seeking to create a “cyber Silicon Valley.” Some
have even used tax dollars for direct investment in startups.30 If tech firms
set up shop in regions desperate to keep the jobs they provide, then the
congressional representatives from those areas will likely lobby extensively
for greater government funds devoted to cybersecurity. Representatives of
cybersecurity districts may warn of a B-70 bomber-style “cyber gap” as an
excuse to spend more on firms with local power.
The notion that the cybersecurity industry can influence public
threat perception through multiple channels is worrying. Given current
trends and cybersecurity’s rapid growth, there is a risk of creating even
more problematic relationships in a poorly-understood industry. Besides
leading to wasteful and unnecessary spending, an overemphasis on threats
could prevent policymakers from properly assessing tradeoffs between
security and other interests such as Internet freedom and governance. Even
if private actors do not put pressure on policymakers to distort threats for
personal gain, the appearance of close ties between industry and government
can create perceived conflicts of interest. This might in turn lower trust in
government and limit officials’ ability to craft constructive policy.

13

Brito, Jerry, and Tate Watkins. “Loving the Cyber Bomb? The Dangers of Threat Inflation
in Cybersecurity Policy.” Harvard National Security Journal 3 (2011): 39-84. Accessed
May 11, 2016. HeinOnline. 66.
25
Singer, Peter. “Outsourcing War.” Foreign Affairs 84, no. 2 (March/April 2005): 119-32.
122.
26
Brito and Watkins, “Loving the Cyber Bomb?,” 43.
27
Martha Minow, Outsourcing Power: How Privatizing Military Efforts Challenges
Accountability, Professionalism, and Democracy, 46 B.C.L. Rev. 989 (2005), http://
lawdigitalcommons.bc.edu/bclr/ vol46/iss5/2.
24

Fang, Lee. “Many of the NSA’s Loudest Defenders Have Financial Ties to NSA
Contractors.” The Intercept. May 12, 2015. Accessed May 11, 2016. https://theintercept.
com/2015/05/12/intelligence-industry-cash-flows-media-echo-chamber-defending-nsasurveillance/.
29
Ibid.
30
Sorcher, “The Race to Build the Silicon Valley of Cybersecurity.”
28
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However, despite similarities, the risks of malignant cyber threat
inflation and massive government waste are lower than during the Cold War
or the invasion of Iraq. First, apparent overstatement of cyber threats is at
least partially due to the fact that many do not take threats seriously enough.
Therefore, apparent threat inflation may be more indicative of attempts to
increase stakeholder attention on an important issue than private sector
manipulation of government policy. Second, powerful private interests have
an incentive to counter the cybersecurity industry’s threat narrative. Large
tech companies recognize that overstating the cyber threats may encourage
Congress to mandate that companies meet certain cybersecurity baselines.
Since those firms want to avoid burdensome regulation,31 they have an
incentive to lobby lawmakers and make cyber threats seem less severe.

private sector. Then, the contractors sold their services to the government at
a higher per-soldier cost to cover their overhead.34
It is possible that links between the cybersecurity industry and
government could create similar inefficiencies. First, former government
workers now working as contractors can leverage connections to negotiate
deals, even if they do not offer the best package. Second, as traditional
defense contractors pivot towards the cybersecurity market, they may use
their status as trusted collaborators to win awards over more competitive
firms. The fact that many of the biggest cybersecurity contractors are
companies with longstanding connections to the intelligence community
could raise suspicions that the most entrenched firms, and not necessarily the
best, receive government funds. Also, cybersecurity contracts may require
that companies have security clearance, limiting the pool of competitors to
insiders.35
Third, cybersecurity firms poach the best technical personnel from
government. If federal agencies contract government-trained hackers at a
higher cost, then the government ends up paying more for an identical service.
Already, some agencies, unable to keep sufficiently skilled technicians away
from the private sector, plan on contracting with cybersecurity firms who
hire government-trained personnel.36 Although the government should
leverage its own monopoly power to bring down prices and maximize
efficiency, current trends suggest that the influence of private firms will
serve to increase their margins and waste federal funds.
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B. INEFFICIENCY
Even if public-private ties do not drive unnecessary spending, they
can drive up costs and make it more difficult for governments to provide
necessary services.
Theoretically, private contracting lowers government costs by
leveraging the competitive forces of the market. Federal agencies can allow
firms to bid against each other and award the contract to the company that
makes the best offer. However, when firms have government ties, it becomes
easier to spend money by lobbying to win more lucrative contracts rather
than offering the best one. During the Cold War, private contracts were
the products of political negotiation, not competitive bidding, so the firms
with the best lobbyists secured the most lucrative contracts. The Pentagon
sometimes passed over firms offering the lowest price to grant awards
to the firm whose “turn was next.” That process both increased costs by
granting contractors monopoly power and privileged firms that already had
connections in the system.33
The use of PMCs increased costs in other ways. By offering salaries
that exceeded military pay, contractors lured talented soldiers into the
Etzioni, Amitai. “The Private Sector: A Reluctant Partner in Cybersecurity.” Institute
for Communitarian Studies, December 19, 2014. https://icps.gwu.edu/private-sectorreluctant-partner-cybersecurity.
32
Markusen, Ann. “Defense Spending: A Successful Industrial Policy?” International
Journal of Urban and Regional Research 10, no. 1 (1986): 105-22. Accessed May 11, 2016.
http://dx.doi.org/10.1111/j.1468-2427.1986.tb00007.x.
33
Adams, Walter. “The Military-Industrial Complex and the New Industrial State.” The
American Economic Review 58, no. 2 (May 1968): 652-65. 658.
31

C. Differing Roles and Constraints
Even when the government and the private sector carry out similar
functions, they occupy different roles and face different constraints. Those
distinctions become clear when examining the PMC industry. Private
contractors are just that: private. This means they can perform tasks that
governments are either legally or politically constrained from doing.
Relying on PMCs to carry out combat operations reduces the danger faced
by US service members, thereby lowering the political barriers to conflict.
Additionally, PMCs are not subject to congressional constraints – for
example, the Bush administration used PMCs to circumvent limitations on
US military involvement in the Colombian civil war.37
Singer, “Outsourcing War,” 129.
Chesterman, Simon. “‘We Can’t Spy …If We Can’t Buy!’” European Journal of
International Law 19, no. 5 (November 2008): 1055-071.
36
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While the US has used PMCs to expand its operational flexibility,
contractors are in no way beholden to American interests. PMCs have
worked with dictatorships, drug smugglers, and al-Qaeda-linked terrorist
organizations.38 By increasing demand for PMCs, US operations in Iraq
encouraged investment in startups and the expansion of existing firms. As
operations in Iraq wind down, those firms need new customers – and there
is no guarantee that Washington will like them.
US demand for privately-produced cyber weapons and security
products raises similar concerns. First, private tools can provide ways for
governments to evade legal prohibitions on certain cyber techniques. For
example, while CrowdStrike CEO Shawn Henry worked at the FBI, he
developed technology to remotely monitor a target’s computer undetected.
However, the FBI needed a court order to use the technology. At CrowdStrike,
he uses a similar tool, but, as a private entity, he can deploy it without going
to court.39 In an attempt to indict WikiLeaks’ founder Julian Assange, the
Justice Department organized a group of small cybersecurity firms, mostly
tied to the public-sector security community, to dig up dirt. The group
planned to launch an intimidation campaign against WikiLeaks’ followers
and discredit the organization by tricking it into publishing fake documents.40
If performed directly by part of the federal intelligence community, such
tactics would spark outrage. While that operation failed, it suggests that,
by unloading dirty work onto private companies, the government could
skirt political and legal barriers. That may seem like an attractive option in
the short run, but in the long run it risks eroding public trust and landing
intelligence agencies in even greater legal trouble once laws catch up with
technological innovation.
Second, the US government has no guarantee that cyber weapons
firms will not peddle their wares to countries that threaten American
interests. For example, the Mubarak regime and the Bahraini government
cracked down on political dissidents allegedly using software purchased from
Gamma, a UK firm.41 US-based Blue Coat has sold Deep Packet Inspection,
a technology used to censor journalists and track down dissidents, to Syria,

Myanmar, Egypt, Qatar, China, and Venezuela, all countries with spotty
human rights records. 42
At first blush, given that the US government does not deal with
these companies, it seems that US connections to the cybersecurity industry
have no bearing on the development of a worldwide network of cyber
mercenaries. While demand from authoritarian regimes for surveillance
products would exist regardless, US reliance on private firms to build cyber
weapons compounds the problem in two ways. First, demand from the US
government increases the size of the market. This is an issue in the market for
zero-day exploits, cyber-attacks that exploit previously-unknown technical
vulnerabilities. When the US pays millions in government contracts for
zero-day exploits, it encourages more companies to enter the business, some
of which will inevitably sell to whoever wants to buy.43 Second, by buying
exploits from private companies, the US legitimizes an international cyber
arms market. That makes adversaries more likely to brazenly seek out private
firms to meet their intelligence needs. An unregulated international trade
in cyber vulnerabilities leads to the proliferation of offensive capabilities,
multiplying the threats that the US will face in the future.
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4. UNIQUE CHARACTERISTICS
While many challenges look similar to those arising from past publicprivate relationships, several unique characteristics of the cybersecurity
industry create new dynamics.
First, government dealings with the cybersecurity industry are subject
to higher levels of secrecy than most other public-private relationships. The
intelligence community hides its contracts behind a shroud of hyper secrecy.
One of the documents in the Snowden dump emphasizes the importance of
preventing any association between the NSA and one of its contractors, the
Computer Sciences Corporation.44 Similarly, in 2010, Endgame’s modus
operandi relied on avoiding any mention in media at all, let alone in relation
to the NSA.45 In this context, intelligence contractors often have better
knowledge of the government’s projects than lawmakers, meaning they can
use their inside scoop to lobby Congress and win even more contracts.46 As
a result, it is difficult to conduct an appropriate cost-benefit analysis of the
tradeoffs associated with existing ties.
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Second, the cybersecurity industry has other customers besides
the government. While PMCs and defense contractors can only sell their
services to government agencies, most cybersecurity firms can market and
develop products for the private sector as well. Therefore, the size, scope,
and composition of the cybersecurity industry is largely determined by
factors outside the government’s control. On the one hand, that means the
government may have trouble reversing any negative effects of the industry
on policy. If a strong cybersecurity industry causes poor government
policy, rather than the other way around, then improvements in protocol
surrounding agencies’ relationships with industry will not have much of
an effect. On the other hand, if firms are participants in a broader private
cybersecurity industry, then they will have to adjust their behavior to market
realities. For example, if firms encourage government to adopt policies
that lead to artificial demand for cybersecurity products, then they risk
creating a bubble47 that would hurt them financially if it bursts. Therefore,
firms either avoid extensive lobbying for unnecessarily favorable policies,
reducing their distortionary effect, or they engage in such lobbying and
weaken their influence in government in the long run once the bubble bursts.
Additionally, companies may have less of an incentive to engage in the sorts
of problematic rent-seeking behavior explored earlier. If they cannot win
government contracts, instead of spending millions on lobbying campaigns,
firms might just look for customers in the private sector.48
Finally, contracting may stymie vital information sharing. During
the Cold War and the Iraq invasion, the Department of Defense could hire
a single contractor (or group of contractors) to complete a single product or
mission. The intelligence and defense establishment have largely replicated
this model – single firms produce discrete software tools that the agencies
subsequently integrate into their operational doctrine. However, in doing
so, agencies lose the ability to work collaboratively and share information
to solve important security problems.49 In fact, with most contractors in
direct competition with one another, firms are likely to guard their methods
as proprietary secrets. In the current system, the only way contractors can
integrate their teams to work on a single project is if one firm buys out

another. But that, in turn, reduces competition in the industry as a whole,
which can also stifle innovation.
While certain characteristics of the cybersecurity industry allow it
to self-correct for some of the negative policy effects of public-private ties,
the government must take additional steps to be able to eliminate them all.
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5. WAYS TO MITIGATE THE THREAT
The government benefits from contact with the private cybersecurity
sector – contractors allow the intelligence community to tap into the industry’s
innovative power and give agencies the flexibility to temporarily increase
the size of its workforce for time-sensitive projects. Therefore, policymakers
should make changes that retain those benefits while minimizing the costs.
First, government agencies should rely less on contractors and more
on public-private partnerships to develop new technologies. For example,
after Google told the NSA that hackers in China breached their networks,
the NSA drafted a “cooperative research and development agreement”
where the government and a firm collaborate to develop a new product.
The government fronts the R&D costs, while the company participates in
the development phase and has the right to patent and build the product
designed. In addition, the government can “use any information gained
from the collaboration.”50 This sort of agreement allows the government
to access the productive capacities of the private sector, but reduces
superfluous spending. While under a traditional contract, a firm gets paid
so long as it produces a desired product, under a public-private partnership
such as the one formed between the NSA and Google, the firm only profits
if they produce a useful tool that someone is willing to buy. Therefore,
under this less traditional agreement, firms have no incentive to engage in
completely spurious projects without any commercial value. Additionally,
all tax dollars go directly towards research and development, eliminating
the increased costs resulting from the markup rate that firms would charge
the government under a traditional contract. Lastly, a less reliable stream
of payments reduces the incentives for big contractors to acquire smaller
ones and develop monopoly power in the industry, increasing the number of
competitors in the industry and encouraging innovation.
Second, the government should try to bolster its in-house
cybersecurity capacity. If it can provide more of the services it needs on
its own, then it can limit the prevalence and influence of cybersecurity
contractors on policy. To do so, all agencies should include a non-compete
clause in their employment contracts that prevents former employees
50
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from being hired back in a contracting role for a certain period of time.51
Moreover, agencies should consider adding incentives to stay in government.
Additional compensation would be a start, but government needs to find
an incentive that is unique from the private sector, such as the intangible
benefits of public service or additional prestige.
Third, when the US does need to use contractors, it should improve
its protocol for awarding contracts. Agencies should implement mechanisms
to fast track approval of security clearances to allow more firms to compete
in the bidding process, allowing the government to drive down the cost of
securing contracts.
Fourth, the government should negotiate multilateral agreements
to prevent the export of cyber weapons systems to countries on the arms
export blacklist for NATO, the US, and the EU. The EU and the US have
already banned the export of surveillance technology to Iran and Syria, but
efforts should go further. However, such an initiative faces two challenges.
First, “cyber weapons” are difficult to define, given the overlap between
offense and defense in the cyber sphere. Second, it seems almost impossible
to control the cross-border flow of software over the Internet. Despite these
challenges, a ban would at least discourage large firms in Western countries
from selling to rogue regimes. Since those companies likely offer the best
products, a ban would succeed in limiting the proliferation of advanced
cyber technologies to adversarial actors.
Finally, public and private actors alike should make efforts to
increase transparency. Expanding in-house capacity and reducing reliance on
contracts should make intelligence and defense agencies more accountable
to the public. However, the best way to hold agencies accountable is to
subject them to greater scrutiny. When former government officials make
statements, media outlets and lawmakers should investigate and report their
financial conflicts of interest. Then, policymakers can evaluate whether
the speaker’s testimony is biased, enabling nuanced debate on US cyber
threats. When intelligence agencies or the Pentagon request more money
for cybersecurity, they should disclose, at least to Congress, specific details
about how that money will be spent. That disclosure should make it easier
to identify unnecessary spending, parse out corporate interests, and prevent
agency officials from awarding contracts based on connections instead of
merit, making bidding processes more competitive. Of course, some aspects
of intelligence ought to be kept secret. But it is impossible to make informed
policy judgments without some understanding of where money goes.
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ABSTRACT
Analysis of the ethics of companies and campaigns should not focus solely on
what they achieve, but also on their methods of achieving it. This article analyses appeals
to emotion (or animal instinct) in advertising and campaigning from a Kantian perspective.
We find that the Kantian account allows for appeals to emotion only where there is a strong
chance that the target knows that the appeal is occurring – otherwise, their autonomy is
violated. Issues with this account include its failure to distinguish between appeals to
benign and harmful instincts, and, debatably, its inability to account for the good impact of
a campaign, as a way to offset questionable techniques.

I. INTRODUCTION
The ethics of manipulation are important for anyone whose goals
rely on changing people’s behavior, but who do not wish to violate moral
laws. Kant’s emphasis on avoiding the violation of others’ humanity makes
his philosophy particularly applicable to this topic. Although Kantian
philosophy tells us that lying is immoral, the status of appealing to animal
instincts is unclear. This essay will define a common maxim to describe
these appeals in advertising and campaigning, and analyze this maxim
under each formulation of Kant’s categorical imperative. Previous work has
considered the ethics of advertising, Kantian and otherwise, without making
the comparison to campaigning. This article will shine further light on the
importance of understanding the value of emotion in Kantian philosophy,
rather than rejecting appeals to emotion entirely.
Kantian philosophy requires that we define a maxim to describe
the action, and its context, and its intention, in order to analyze an agent’s
choice and its moral implications. This essay takes ‘appeals to emotion’
and ‘appeals to animal nature’ to refer to the same behavior, namely the
25

use of persuasive techniques to create an instinctual or emotional response
in our target, rather than a purely rational response. In the Kantian sense,
rationality refers to one’s deliberate actions, which can take into account
emotions, higher order desires, and moral considerations. The examples
of advertising and campaigning will aid in this discussion. To avoid
consideration of a ‘cool-off period’ during which the emotional response
might wear off or be rationally processed, we will assume that the target
can act immediately in response to the appeal. The advertiser wishes to
convince people to buy their product or service, and uses appeals to serve
this purpose. For example, an insurance salesperson might appeal to fear,
recounting tales of disasters to compel potential customers to buy the
most comprehensive plans. Alternatively, a company may use associative
advertising, which involves portraying someone who uses the product or
service as happy, successful, or otherwise benefitted, without explicitly
claiming that the product creates this result. Conversely, the campaigner
may make an appeal to empathy, displaying images of starving children in
order to compel potential supporters to donate. The maxim, in both cases, is
“Where it serves my purpose, I will make an appeal to my target’s animal
instincts, to encourage them to do what I want”.
In order to determine whether my maxim is permissible in Kant, we
shall put it through all three formulations of the categorical imperative in
the Groundwork to the Metaphysics of Morals. The categorical imperative is
intended to be a universal concept of morality, acceptable to all moral beings.
Kant claims that there is “only a single categorical imperative”1 which is the
formula of universal law. The other formulations, that of humanity and that
of the kingdom of ends, are alternative ways of spelling out the same moral
ideals. Each provides guidance, particularly when maxims are vague and
manipulable, or when some formulation does not produce clear results.
The first half of this essay analyses the maxim under Kant’s three
formulations, concluding that appeals are only ethical in the Kantian sense
when there is a certain degree of certainty that the target knows that those
appeals are occurring. The first formulation, the formula for universal
law, tells us that maxims are only acceptable if it would be possible and
acceptable for them to become universal law. According to this formula,
emotional appeals are not wholly unacceptable, but they may in some cases
interfere with my other ends. The second formulation, the formula for
humanity, tells us that one must never violate another’s autonomy or rational
Kant, Immanuel. (1997). Groundwork to the Metaphysics of Morals (GMM) In Gregor,
Mary J. Practical Philosophy. Cambridge University Press. (4:421)
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capacity. Thus, appeals are only acceptable if my target is aware of their
occurrence. Finally, the third formulation, the kingdom of ends, requires
me to act on the expectation that others are generally rational, although
they can be temporarily overcome by emotion. Thus I should make appeals
only when the context makes it clear that appeals are occurring – such as
in advertising slots. Moreover, in situations where I can gauge whether the
person is engaging rationally, I need not exercise the same caution before
the appeal is made. This implies that direct interactions, such as campaign
conversations, may allow for stronger appeals to emotion than broadcast
communications such as adverts.
This does not draw out a clear distinction between the use of
appeals in advertising and their use in campaigning, but it does give both
campaigners and door-to-door salespeople some extra scope. The second
section of this essay discusses two issues with this conclusion. Firstly, it
fails to distinguish between appeals to harmless emotions and emotions that
reflect harmful societal norms. Secondly, it does not take into account the
larger good consequences of an action, particularly relating to campaigning.
These objections constitute a rejection of Kantian philosophy, which does
not allow for any sacrifice of human rationality for the greater good, in favor
of a pluralist philosophy. Rather than a weakness, this second objection
could describe a strength of Kantian philosophy: it provides a framework
for a theory of slow and sure social change, which does not rely on human’s
animal instincts, but only their rationality.

appeals, incorporating the target’s engagement with the appeal. Partially
because of this, and partially because my maxim only includes appeals
that will work to some extent if the target is aware of its occurrence, my
conclusion is different from Phillips’ version. In contrast, Phillips’ maxim
includes subliminal messaging, which works exclusively when the target
does not know that they are occurring.
Kant addresses some related topics that aid the discussion of this
question, without directly addressing the issue at hand. These examples
provide context to the question, and allow for assessment of our interpretation
of Kant. If an interpretation changes the conclusions that we have already
accepted, that interpretation is not hugely accurate to the original ideas.
Beyond that, Herman’s perspective on interpretations is a good guide: it
is enough to argue that one can [interpret it that way]. The rest should be
decided by the fruitfulness of the concept.’3 Rather than try to find the
opinion that Kant would have held, particularly considering that his views
on many issues were inconsistent with his philosophy,4 we should develop
an interpretation based on the parts of Kant’s philosophy that we accept.
Kant’s discussion of the false promise finds it immoral under each
formulation of the categorical imperative. The maxim ‘[I will,] when
hard pressed, make a promise with the intention not to keep it’ is not
universalizable, as it would not be possible if everybody applied it by law,
and everyone thus became aware that promises held no value.5 Moreover,
it violates the target’s humanity on two counts. Firstly, they are unable to
give or withhold consent to the lie, and secondly, they would not agree to
the promise if they knew it were a lie. Deception is comparable but not
equivalent to appeals to animal instinct, which can involve deception of the
will. If levels of manipulation can be placed on a scale, depending on the
extent that informed choice is taken from the target, the lying promise is a
well-defined immoral upper bound.
Kant’s discussion of our duties towards animals and children are also
relevant to this discussion; they give insights into our treatment of irrational
actions. Rather than interacting with less rational beings, my maxim involves
appealing to the less rational instincts within rational beings. In doing this,
we should acknowledge that people have different capacities for rationality.
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1. EXISTING LITERATURE
Philips considers the question of emotionally manipulative
advertising in relation to multiple ethical frameworks and concludes that the
Kantian perspective would rule it out. His consideration of the formula of
universal law finds that you should not engage in manipulative advertising
that would work on you, as the universalization of this maxim would
see you manipulated, which conflicts with your other ends. Interpreting
Kant’s formula for humanity to mean that one must not override the will
by appealing to emotion, he initially finds that his maxim does not treat
humanity as an end in itself. He then provides a reshaped maxim that
characterizes appeals as an argument that the target engages with rationally.
To Phillips, it is unclear which of these maxims is correct under the Kantian
account.2 My account, in contrast, will apply Kantian moral psychology to
Phillips, Michael J. (1997) Ethics and Manipulation in Advertising: Answering a Flawed
Indictment. Greenwood Publishing Group.

2

Herman, Barbara. (1997). ‘A Cosmopolitan Kingdom of Ends’. In Andrews Reath,
Barbara Herman, Christine M. Korsgaard & John Rawls (eds.). Reclaiming the History of
Ethics: Essays for John Rawls. Cambridge University Press. pp. 187-213
4
Louden, Robert B. (2000). Kant’s Impure Ethics: From Rational Beings to Human Beings.
Oxford University Press.
5
Kant, Groundwork to the Metaphysics of Morals, (4:402)
3
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In relation to animals, one’s duty is to avoid unnecessary mistreatment, but
this is primarily to protect our own moral senses. Some interpretations of
Kant have expanded on these duties based on animals’ partial rationality.6
It is also acceptable to treat children and the mentally impaired differently
from fully rational adults, but with more restrictions again, noting their
partial or changing levels of rationality. In valuing rationality, we should
promote and enhance the rationally of such beings,7 without holding them
as responsible as we do fully rational adults.

versal law, appeal to animal instinct rather than rationality whenever it suits
them could inhibit the realization of one’s other ends in a range of ways. The
most obvious of these is if others used the appeals to change my behavior
and in the process abandon my original ends. Phillips argues that this would
only rule out making appeals that I know would work on me, which would
not make for universal moral duty between different people.9 However, this
interpretation simplifies universalization, which would be a rather complex
process. As Rawls argues, the formula for universal law creates an “adjusted
social world” wherein agents practice such appeals as though it is inherent
to their nature.10 The existence of such a social world could involve a range
of things, depending on how the idea of universal law is understood. At one
extreme, we would not be able to tell when we ourselves are making these
appeals, and they thus would be almost unrecognizable when others were
making them to us. This would make us more susceptible to them and thus
more likely to be swayed against our will. The opposite extreme, that we are
aware of these appeals but still unable to stop ourselves from making them,
would have different implications. The appeals would still work in some
cases, but they would presumably fail whenever they were not adequately
appealing to the will, which would be aware of the appeals, and decide
rationally to accept them on the basis of emotional desires. However, the
best interpretation seems to be somewhere in between these: although we
would recognize these appeals sometimes, we would not understand them
well enough to always recognize them. If this maxim were to be taken as
a universal law like gravity or Pythagoras’ Theorem, it would gradually
be increasingly understood through science – in particular, psychology and
behavioral science. The exact effect of universalizing this maxim is, due to
this complexity, unclear.
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2. THE FORMULA FOR UNIVERSAL LAW
According to Kantian analysis, there is no perfect duty against the
maxim of appeal to emotion. A perfect duty exists against a maxim where
it would not be possible to will it if it were universal law.8 Although the
concept of a maxim being universal law is contested, it essentially means
that any rational agent who found themself in the same context with the same
intention would perform the same action. Unlike in the example of the lying
promise explained above, appeals to animal nature can still be effective even
when people are aware that they might be occurring, and even when people
know for sure that they are happening. In our insurance advertising example,
awareness of an emotional argument does not dissipate our fear that the
same disasters could befall us. Knowledge that an appeal is occurring makes
us more critical of the appeal in the same way that knowledge of a news
publication being biased will make us more critical of the way it presents
the facts. Thus, the maxim may be less likely to make the target do what
I want if the maxim is universalized, but it will still encourage them. For
example, a rational response to an associative advertisement for perfume
would be to acknowledge that the positive emotions evoked might make
me enjoy the product more, allowing this to influence my decision to buy
it, along with the actual smell of the perfume, its price and my perception
of the company. Universalization of my maxim would weaken its effect, but
allow it the same meaning and similar result.
Whether there is an imperfect duty against this maxim is indeterminate. The imperfect duty exists where the establishment of my maxim as
universal law conflicts with my other end(s). A world where people, as uniKorsgaard, Christine M. (2004). ‘Fellow creatures: Kantian ethics and our duties to
animals’. Tanner Lectures on Human Values 24: 77-110.
7
Wood, Allen W. (1998). Kant on Duties Regarding Nonrational Nature. Aristotelian
Society Supplementary Volume 72 (1):189–210.
8
Wood, Kant on Duties Regarding Nonrational Nature, 189–210
6

3. THE FORMULA FOR HUMANITY
Kant’s formula of humanity as an end in itself gives us significantly
clearer guidance for the maxim. Kant requires not that we never use other
rational beings as means, as that would be near impossible, but that we
never use them merely as means.11 Any act where someone uses another as
a means to an end consensually is acceptable. For example, if Alice buys
a coffee from a barista at a mutually acceptable rate, they have both acted
morally, despite Alice using the barista as her means to acquire a coffee, and
Phillips, (1997), Ethics and Manipulation in Advertising.
Rawls, John. (2000). ‘The Four-Step CI Procedure’ In Lectures on the History of Moral
Philosophy. Harvard University Press. p. 169.
11
Kant, Groundwork to the Metaphysics of Morals, (4:429)
9
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the barista using Alice as their means to acquire money. However, we do not
owe the same duty to irrational beings. It is the presence of a will that makes
someone human, and it is this humanity to which one owes consent.
Two different characterizations of humans’ decision-making
capacities, which we shall respectively call ‘irrational’ and ‘rational’, point
us to similar conclusions, but with slightly different implications. Kant
describes our decision-making as generally rational, except in the cases
where our emotions become “affects” and “passions”, and we lose some
control of our actions, in which case we are irrational12. Under the irrational
characterization, the will can be overridden by our animal nature. This
occurs when people are under stress, or otherwise incapacitated, such that
their emotions can override their rational sense. One common example of
this phenomenon would be the ‘fight or flight’ response. In this case it is
clear that my maxim conflicts with the formula of humanity. In the contexts
described, I am using the target’s humanity as a means, as without it I could
not get what I want. That is to say, I could not get money or political support
from a child, robot or animal. However, rather than treating their humanity
as an end, I am bypassing their humanity to appeal to their animal instincts,
and gaining from their humanity in the process. Even if I ask for consent to
make my appeal, or they have full knowledge that the appeal is occurring, if
my target is behaving irrationally, the appeal can change their behavior by
overriding the will and thus violating their humanity.
It could be argued, as a rebuttal, that irrational persons are not
deserving of this protection, as we have no moral duty to one without rational
capacity. However, this would not constitute the protection of rational
nature, which deserves regard even when it is incomplete or temporarily
incapacitated.13 This is why we have different duties surrounding addictive
substances, and selling alcohol to the intoxicated. Like children, people
behaving irrationally have latent rationality, and we should try to engage
with that, rather than taking advantage of their irrationality.
Under the second characterization, people are consistently rational,
but animal instincts form inclinations that influence our behavior. Kant’s
distinction in the original German between the willkür and wille helps
aid this discussion. The willkür (will) ultimately makes the decisions, but
animal inclinations and the wille (moral faculties) make up the arguments
for the action. This concept is regularly characterized as ‘autonomy of the
will’, which ‘is not the special achievement of the most independent, but a

property of any reasoning being’.14 Thus, the ‘appeal’ to animal instincts
in my maxim does not make animal instincts decide for us, but strengthens
the argument on behalf of those instincts. In this case, the target is able to
consider their emotional response through their will, but surely only if they
are aware that the argument is affecting their emotions.
The target can only rationally engage with the appeal if they are
aware of it, and this is a key factor to whether my maxim violates the target’s
humanity. This has similarities with Phillips’ second interpretation of his
maxim, wherein people treat emotional arguments as logical ones, assessing
them from that perspective using the will. The maxim can be split into two
scenarios to accommodate this change:
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Formosa, Paul. (2013). ‘Kant’s Conception of Personal Autonomy’. Journal of Social
Philosophy 44, no. 3. pp. 193-212.p. 198.
13
Wood, (1998) ‘Kant on Duties Regarding Nonrational Nature’.
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1. “Where it serves my purpose, I will use persuasion to appeal
to another person’s animal instincts without their knowledge, to
encourage them to do what I want”.
2. “Where it serves my purpose, I will use persuasion to appeal
to another person’s animal instincts with their knowledge, to
encourage them to do what I want”.

In the first case, I consciously appeal to their animal instincts
without their knowledge, using their humanity merely as a means to an end
– they are furthering my political or economic goal in a way that a child or
animal generally could not. However, in the second, the appeal to animal
instincts is only as immoral as indulging one’s own animal instincts: it is
an instance of a will allowing the animal instincts inherent in the human
form to influence its behavior. The question that remains, on what counts as
knowledge, deserves focused attention in the discussion of how this maxim
would be treated by Kant’s formulation of the kingdom of ends.
4. THE KINGDOM OF ENDS
As we move into a discussion of the kingdom of ends, we have
essential questions left to answer. The first formulation does not clarify our
duty, but analysis of the second has ruled out appeals that my target is not
consciously aware of. We still need a contextual definition of knowledge,
and an account of how I may know my target possesses it. Clearly, appeals
where they are completely unexpected are not allowed, as they involve a
violation of trust and no opportunity for the will to make a decision. Thus,
using subtle messaging to convince your friend to come to 350.org meetings
14
O’Neill, Onora. (1989) Constructions of Reason. Cambridge: Cambridge University
Press. p. 76.
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is out of the question. Conversely, appeals where active consent has been
gained are clearly acceptable. A door-to-door insurance salesperson who
gains active consent to tell her tales of tragedy, noting that they may incite
fear, should feel no qualms in doing so.
However, the target’s knowledge does not necessarily require active
consent. Advertising and campaigning occur in marked zones, like in
television advert slots and conversations at stalls. People are aware of the
norms in these areas, and not only are they able to physically tune out, they
are also able to think and react critically. It would be overstepping the Kantian
mark to say that we should only ever appeal to our target’s autonomous will,
and never engage directly with their emotions. Abiding by such a rule would
severely decrease one’s persuasive ability.15 In a sense, this would constitute
failure to respect one’s own subjective ends – the ends one desires to bring
about, but which do not necessarily hold moral worth. Moreover, it is not
our duty to make sure others act rationally – only to ensure that we are not
violating their autonomy. While the easiest answer for the moral stickler is
to consistently ask for the consent, or avoid emotional appeals altogether,
those who do not wish to dampen the results of their business or campaign
with unnecessarily bad persuasion should push further.
Kant’s final formulation, the kingdom of ends, by his own account
combines the preceding two formulations for a ‘systematic union of several
rational beings through universal laws’.16 In this moral kingdom, only
humanity has ultimate worth, but rational beings’ subjective ends have
substitutable value, which we have a duty to respect. Acting as though one
were in the kingdom of ends involves interacting with others as though they
are autonomous rational agents, giving them some degree of responsibility
as well as some charity.17 The weighing up of responsibility and charity is
essential to determining the moral value and practical application of my
maxim.
Treating others as ends in the kingdom means not only allowing
them consent, but also holding them responsible for their actions because
they are a rational agent. In doing this we should be charitable, by taking into
account moral education and relevant personal history, and by realizing that
‘even the best of us can slip’.18 Korsgaard discusses judgments of rationality

after someone else has acted, but the same judgments can be extended in
considering the moral acceptability of an action that changes others’ actions.
We have a moral obligation to judge people primarily using the second
characterization of decision-making, which allows my maxim wherever the
target has knowledge of the appeal. However, when we have good reason
to believe their rationality is incapacitated, we should judge them under
the first characterization. Within certain contexts, namely advertising and
campaigning spaces, the consent to appeals to animal instincts are implicit
– people are aware that these appeals happen, and they have freedom to opt
out of these interactions. Moreover, in knowing that the appeals occur, they
are able to engage critically with these appeals, using their will.
However, a charitable view means realizing that sometimes my
target will be irrational. Even though my intention is not to manipulate, a
badly developed view of their rational capacities could mean that my appeal
inadvertently treats them merely as a means. This is especially likely if my
appeal is done with a parochial lack of awareness of the target’s culture
and moral education.19 We thus have a responsibility to gain knowledge of
which maxims are likely to violate another’s human dignity, even if they
would not do so if committed against us.
For advertisers and campaigners, the target’s knowledge as a moral
necessity means ruling out some forms of advertising, and making a
concerted effort to consider the specific target audience, and avoid practices
that would likely violate their autonomy. Although there will still be
some risk of the target having a purely emotional response, dedicated and
genuine engagement with this issue is in itself treating them as an end. Such
consideration will also result in better engagement with the will, and has
practical implications in terms of duty.
Although these distinctions do not clearly separate campaigning and
advertising, they do leave the tactics usually used by campaigners with more
latitude. Advertising that purposely engages only with animal instincts is
immoral. This means we have a perfect duty against advertising that tries
to stimulate ‘impulse buys’, or similarly, campaigning that manipulates the
weak-willed to support a campaign. Moreover, relating to the question of
the target’s knowledge, it is worthwhile to consider the difference between
direct appeals and broadcast appeals. Direct appeals involve interpersonal
interaction where the agent witnesses the reaction of their target, while
broadcast appeals do not. Although both advertising and campaigning use
direct and broadcast methods, campaigning often makes more use of the

33

Baron, Marcia. (2002). ‘Acting from Duty’ In Wood. Groundwork for the Metaphysics of
Morals. Yale University Press. pp. 92-110
16
Kant, Groundwork to the Metaphysics of Morals, (4:433)
17
Korsgaard, Christine M. (1992). ‘Creating the Kingdom of Ends: Reciprocity and
Responsibility in Personal Relations’. Philosophical Perspectives, Vol. 6 Ethics. pp. 305332
18
Korsgaard, Creating the Kingdom of Ends: Reciprocity and Responsibility in Personal
Relations, 324
15

19

Herman, (1997) ‘A Cosmopolitan Kingdom of Ends’.

34

35

THE BROWN JOURNAL OF PPE

MORAL MANIPULATION

first, and advertising more of the second. In interpersonal engagements, the
persuader will notice many characteristics of the target. They can gauge the
target’s apparent state of mind, and whether their engagement seems rational
or emotional. On account of this knowledge, the persuader has heightened
power to manipulate the target. However, the moral response is, rather
than exploiting this power, creating the perfect balance between making
a convincing case, and ensuring that their target is behaving responsibly.
For broadcast methods, appeals to animal instinct must necessarily be more
explicit, and practiced with caution appropriate to the situation.

with the Kantian approach, it is also one of its strengths. Any Kantian
would accept the argument that certain persuasive methods have no moral
worth, no matter what their larger aim is. However, pluralist philosophies,
in rejecting the primacy of rationality to place a substitutable value on the
target’s autonomy, may find that the campaigner should be allowed more
scope to manipulate their target emotionally. Given that their campaign
has a sufficiently good end, and sufficiently high chances of success, and
given that Kantian reasoning would be significantly less effective, a pluralist
philosophy incorporating Kantian reasoning and and consequentialism
would allow some manipulation in a campaigning context that would not
be allowed in a purely selfish advertising context. The Kantian emphasis
on universalization and non-interference is at odds with the goals of the
campaigner, who is trying to right some wrong often caused by the immoral
behavior of others. In fact, Sher’s discussion provides a framework in which
the amount the product benefits the consumer may be a sufficient defense
for using manipulative advertising.20 A pluralistic view of morality would
likely permit more manipulative appeals in advertising or campaigning, if
the campaign or product were sufficiently good.
Even accepting pluralism, the above account may not hold for
campaigns, because appeals to animal instincts can have wider negative
consequences. Firstly, the increased success, or likelihood of success, of
the campaign may not be large enough to outweigh violation of people’s
autonomy. Secondly, the recruitment of emotionally driven supporters
could lead to a less principled campaign base, or a less enduring campaign.
Making a moral decision incorporating such factors would require a
thorough assessment of risk and benefit.
The Kantian approach precludes these empirical considerations, in
turn encouraging a slow, reliably moral approach to social change. This firm
adherence to avoiding harm acts as a kind of safeguard to prevent blindly
emotionally driven, badly considered campaigns, with supporters that are
ultimately being exploited.21 Even if my campaign is one that aims to protect
others’ autonomy, for example, by freeing people from torture, my perfect
Kantian duty is to not violate others’ autonomy, while the duty to protect
rationality from others’ interference is an imperfect duty, and can only be
achieved through moral means.

5. EVALUATING THE KANTIAN ACCOUNT
The Kantian treatment of this issue reveals some controversial issues
with Kantian ethics in the way it avoids any consequentialist considerations.
Such considerations involve weighing up the consequences of an action in
analyzing its moral worth. One problem with the Kantian account lies in
its lack of differentiation between different types of emotional responses. I
would have liked this analysis to develop a duty against advertisements for
beauty products that manipulate an irrational connection between image
and self-worth. The appeal can still work even if the target knows that it
is occurring, because the association gains strength from societal norms.
Even with a pre-warning saying ‘this ad associates beauty with worthiness’
the advertisement will only remind the target of their experience of this
association. In this way, it plays on emotions caused by social anxiety, and
amplifies harmful norms in a way that appeals to hunger or empathy do not.
Moreover, this appeal’s effectiveness does not depend on whether society
actually values people according to aesthetics; it is about the rational, but
potentially uninformed view of the target. Furthermore, the association
between beauty and worthiness is not a lie, but an opinion, albeit a harmful
one. There is some room to argue that such appeals normalize irrational
associations, in effect decreasing the rational capacity of individuals over
time. However, this relies on a subjective characterization of irrationality,
verging on paternalism, and does not hold rational agents responsible for
engaging with their own emotions. It would be more accurate to say that
such appeals, although respecting rationality, have harmful consequences
– a concept that Kantian philosophy does not incorporate. A full account
of ethical appeals in advertising needs to rule out any appeals that lazily
amplify existing but harmful social norms – but this consequentialist goal
does not fit within Kantian ethics.
In other areas, the Kantian approach rules out some appeals that
a consequentialist might accept. Although this could be seen as an issue
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Kantian ethics provides a clear account of our moral duties in
the sphere of appeals to animal instincts. In some cases, where I have
no reason to think that the target might engage rationally with emotional
appeals, they are indefensible. In cases where the context allows for rational
engagement, my duty is to consider the target as both responsible and
manipulable, and genuinely consider whether I need to adapt my tactics
to ensure their humanity is not violated. My intention should always be
to strengthen the emotional argument, giving them ample opportunity to
engage rationally with the appeal, rather than making emotions control my
target. The Kantian account of duty is largely acceptable, but weakened
by its failure to differentiate between benign and harmful animal instincts.
Although the pluralist might find some issues with the Kantian account as it
relates to campaigning, its clear conclusion provides us with a useful, albeit
incomplete guide to social change without adverse consequences.
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ABSTRACT
To attempt regulation of lobbyists seeking influence over European policy, the
European Union has implemented several regulatory mechanisms throughout its operation.
The efficacy of the most recent iteration, the Joint Transparency Register (JTR), has been
questioned, especially in relation to the regulations of the EU’s constituent countries.
This essay argues that the EU’s lobbying regulations are robust compared to EU states’
regulations. The JTR certainly surpasses the strength of lobbying rules in the member
states that have none, and is at least on par with regulations in those that do.

I. INTRODUCTION
The interactions between politicians and lobbyists present a challenge
to governments’ transparency and accountability, and affect supranational
entities like the European Union. Before evaluating a lobby’s influence, it
is necessary to understand what exactly defines these groups and how they
interact with governments. ‘Lobbyists’, which will be used synonymously
with ‘interest groups’, are defined as those seeking to influence the outputs of
a given policy-making process. Lobbyists attempt to support their interests
by affecting policy outputs through methods like maintenance of a status
quo or the implementation of a new policy.
In response to lobbyist manipulation, recent policy trends have been
in favor of controlling lobbying by creating level playing fields for interest
groups to operate. Such policy trends include an expansion of the European
Union’s lobbying rules over time. In 1996, the European Parliament
introduced provisions for simple yearly passes for lobbyists seeking access
to the Parliament building. The European Commission implemented its own
rules that likewise lacked teeth in 2008 by instituting a voluntary lobbyist
39

register.1 The bodies’ recent replacement regulation, the Joint Transparency
Register (JTR), has prompted a re-evaluation of the EU’s robustness in
terms of lobbying controls, especially when considering the precedents
set by national governments. Scholars in the field take robustness to mean
“the capacity of the regulation to increase transparency and accountability,”
which reflects the rules’ level of usage and reliability.2 Though there is
certainly room to strengthen its provision of regulations regarding lobbyists,
the EU is holistically and comparatively more robustly regulatory than EU
member nations in managing interest groups. This lead is earned both by
having regulations in the first place and by these rules’ ability to equal or
surpass the robustness of lobbying regulations in the EU’s member states.
First, a brief overview of the implications of the JTR for the EU and
its lobbyists is necessary to more clearly understand how the regulations
imposed by the JTR compare with the regulations enacted its constituent
states. The JTR’s stated goal was to increase transparency, replacing
regulatory structures in the Parliament and Commission for a joint
registration for all lobbyists.3 Transparency and accountability are the two
main goals associated with lobbying regulation. These standards aim to let
voters know who influences whom and allow them to see the degree to
which a given politician or lobbyist is responsible for a policy. The EU’s
definition of a lobbyist expanded “to include law firms, NGOs, think tanks indeed any organization or self-employed individual engaged in influencing
EU policy making and implementation.”4 This expansion ensures that no
agents seeking to affect policy can find a loophole or excuse to avoid the
option of registering for the JTR. The most crucial detail about the JTR in
this sense is its voluntary nature: since it allows the option for groups not to
register, one can question the extent to which such a transparency register
can be effective. Still, the JTR did strengthen disclosure provisions and data
accessibility with measures such as necessitating yearly reports on personal
and organization information and financial details at the time of register
(though notably not in regular reports thereafter). All of this information
Michele Crepaz and Raj Chari, “The EU’s Initiatives to Regulate Lobbyists: Good or Bad
Administration?,” Cuadernos Europeos de Deusto 82, no. 5 (2014): 77, accessed December
7, 2016, https://www.tcd.ie/Political_Science/assets/pdfs/eu_lobbyist_regulation_crepaz_
chari_2014.pdf.
2
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3
European Commission, Commission and European Parliament launch Joint Transparency
Register to shed light on all those seeking to influence European policy, 2011, accessed
December 7, 2016, http://europa.eu/rapid/press-release_IP-11-773_en.htm?locale=en.
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was then made available to the public online. Finally, registration required
compliance with a code of conduct that includes pledges against dishonesty,
incentives for disclosure, and mechanisms to handle breaches of the code.5
Scholars Chari and Crepaz maintain that interest groups have largely
complied with the JTR system, suggesting that many of the goals the JTR
had in its launch have proven successful.6
In several ways, the regulations imposed by the JTR are on par with
other European countries. In terms of the Centre for Public Integrity’s index
of lobbying regulation robustness, the JTR’s regulations fall directly in the
middle of the EU nations’ regulation ratings, with a score of 31. Slovenia,
Hungary, Lithuania, and Austria received higher scores, and Poland, the
UK, France, and Germany received lower.7 This measure indicates that the
JTR is indeed more robust than some, but falls short of others, with almost
a twenty-point difference between it and the most regulated European lobby
(Slovenia at 49). Notably, the JTR proposes more stringent regulations than
the major constituent EU states, suggesting that the EU does more to control
the actions of its lobbyists than the national entities that wield much of the
power within it. This is especially true for Italy, who has no interest group
regulation at all. Additionally, if judging instead by specific provisions of
the JTR, the EU’s system again proves to be average in many dimensions.
All states mentioned above in the CPI index have a register for lobbyists of
some kind, which defines the substance of the JTR. Additionally, provisions
like its code of conduct and voluntary nature are mirrored in countries
like France and the UK.8 Like the public lists of lobbyists found in Poland
and Germany, the individuals and groups registered under JTR are openly
accessible on the internet.9 These measures all help establish the rules
of the game and increase transparency and accountability in the overall
process of lobbying. These aims are desirable because they give actors more
information and require justification of one’s actions to the public. Thus, the

EU and its JTR prove to be just as strong in a range of provisions as the other
member states regulating interest groups.
As much as the EU is on par with member nations that regulate
lobbying, it is distinctly advanced among the other countries in Europe that
do not have rules at all. Of the about fifty European nations, including the
EU, only nine have enacted laws to regulate lobbying to speak of.10 Thus, in
its implementation of any regulations at all, the EU proves to be ahead of
the curve. Some may argue that many of the states lacking lobbying rules do
not need them because they do not have the same scope of lobbyists present
as those systems with laws; this may be true, but not relevant to the question
at hand evaluating outright robustness. Additionally, there have been many
calls for increased regulation throughout Europe in general, to achieve the
stated aims of increased transparency and accountability. Transparency
International, a group centered on fighting corruption, released a 2015
report evaluating lobbying in Europe, its effectiveness, and its future. It
concluded that the EU Commission’s rules are among one of only two
of the nineteen European entities that score above 50% on its measures
of transparency, integrity, and equality of access.11 The authors also note
that only seven of the entities feature any lobbyist-specific regulations, a
fact which in the report it finds problematic and wishes to see changed.12
Hence, the EU already surpasses many nations in its rule robustness simply
by having regulations, regardless of what the regulations entail. Still, it
becomes clear upon scrutiny that the details of the JTR’s regulation also
prove more stringent than those of its European counterparts.
This finding is true especially regarding the disclosure of financial
information, the level of compliance, and the scope of lobbyists to which
the rules apply. The JTR requires an initial submission of information
concerning an organization’s spending and activity, and each type of lobbyist
must disclose varying levels of financial information at this stage.13 Though
it does not require yearly spending reports, this documenting of finances
is equivalent with, or stronger than, all other governments with registers.
For comparison, Germany requests no information at all, nor does Poland.14
Lithuania requires yearly spending and salary reports, which appears more
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robust than the EU, but compliance with its register is thought to be very
low; 2004 estimates place the number of lobbyists registered at about one in
seven of those who operate within the state.15 Austria, too, requests yearly
reports, but, similarly, this regulation does not effectively apply to many
lobbyists.16 By these terms, then, the manner in which the JTR requests
financial information makes it stronger in interest group transparency, who
cannot in theory spend considerable sums of money without at least some
documentation. Money often captures influence in government, so it follows
that financial disclosures are also significant in terms of accountability at
the EU level. The JTR provides an effective medium for this disclosure,
unlike most of its peers.
Also related to this discussion are issues of compliance levels, for
disclosures of any type do not matter if no one complies. In their recent
comparative study of the JTR, Crepaz, and Chari found that based on the
registration and spending disclosures of the largest corporations seeking to
influence the EU, it can be concluded that firms are taking the JTR more
seriously, with all examined firms registering and giving seemingly more
accurate spending disclosures.17 Comparatively, this is quite remarkable, as
many other registration systems see low levels of compliance. Chari, Hogan,
and Murphy find that in Lithuania, Hungary (whose 2003 regulations have
been removed), and Poland, regulations are often ignored or maneuvered
around, often because the term ‘lobbyist’ retains negative connotations.18
The 2013 Venice Report on the Role of Lobbying puts forward a similar
argument about Germany, explaining that “not being on the register is no real
barrier to being in contact with Parliamentary committees or members of
the Bundestag.”19 With ability and ease to get around lobbying regulations,
then, the regulations prove somewhat ineffective in Germany as well. Yet, as
Crepaz and Chari point out, the JTR has in fact seen increased registration
by EU interest groups since its adoption.20 Low effectiveness in complying
with registration could also be related to the scope of lobbyists to which
the legislation applies, which in the EU is all activity, but in most other

nations is narrowly defined. This scope and compliance indicates success
on the part of the JTR in terms of transparency over the aforementioned
countries, as it comes closer to the ideal of providing the most information
about influence in political systems.
Finally, the EU does feature less regulation for lobbyists in some
dimensions of transparency and accountability that at first glance makes it
seem like the JTR is not very robust, yet in practice this observation proves
untrue. The first such category which the JTR lacks is a set of provisions
regarding the so-called ‘revolving door’, preventing civil servants from
immediately working as lobbyists and vice versa. The JTR fails to prevent
such capacity for corruption. However, of the four European nations studied
by Chari, Hogan, and Murphy, only Lithuania has these rules.21 Further,
Transparency International explains that most of the countries it studied
have some sort of “cooling-off period” for officials, but Slovenia was the
only one to implement the period for legislators. And yet, it also reports that
none of these countries had “effective monitoring and enforcement of the
revolving door provisions,” calling into question the effectiveness of the laws
even where they exist.22 Furthermore, Crepaz and Chari recognize that the
EU Commission, top officials, and the EP all have internal revolving door
regulations.23 Therefore, even if the JTR itself does not provide coolingoff periods, the issue is effectively dealt with in other ways, which is not
the case for the EU countries that on paper seem more regulated. Despite
appearances, then, the EU still emerges with more robust and effective
regulations than most, if not all, of its EU counterparts.
For its strengths and advances, however, the JTR does have several
other comparative drawbacks that leave room for improvement in relation
to other European state entities. Primarily, it could make its law mandatory,
as Austria and Slovenia have sought to do, to improve relative robustness.
Transparency International analyzed the effective impact of Slovenia’s
mandatory register and found that it operates on a “wholly inadequate scope
covering only a small proportion of lobbyists,” because it defines interest
groups so narrowly.24 An analysis of the Austrian system found similar
results.25 In this way, the EU regulations are still arguably as strong as
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Slovenia’s and Austria’s laws, because they apply to a much broader scope of
lobbyists and are complied with, as evidenced earlier by Chari and Crepaz.
This engenders more compliance with and operation within the register in
the EU. Aside from implementing a mandatory register, another way the
JTR is comparatively less robust involves its sanctions and enforcements,
of which it has few. Slovenia, Lithuania, and Austria score higher on the
CPI index much for this reason.26 For example, Slovenia has a Commission
for the Prevention of Corruption (CPC) that provides oversight on many
types of lobbyists, such as professional, in-house, and lobbyists from private
sector interest organizations.27 Though the JTR has a Secretariat intended
to watch activity, its only effective power is naming and shaming, which
Crepaz and Chari find especially problematic given the voluntary nature of
the register.28 As always, though, one must keep in mind that although the
JTR is less regulated in oversight, its high compliance and the often low
enrolment in other countries problematizes deeming the JTR less robust due
to its less strict enforcement and sanction rules. Still, in these areas there is
room for improvement of the JTR in comparison to other EU nations.
Ultimately, on most dimensions the JTR proves generally stronger
than, if not at least as strong as, its counterpart laws in EU member nations.
In providing a voluntary register, public internet accessibility, and a code
of conduct, the EU regulations are in line with the rules of its peers. In
fact, in even having a register at all, EU lobbying laws are more robust than
the lobbying regulations found in the majority of EU nations. When one
examines precedents of financial disclosures, levels of compliance, scope
of application, and even revolving door rules, the JTR is arguably strongest
among its counterparts in effectively handling them. One must note that
the voluntary nature of the JTR and its enforcement mechanisms could be
improved considering the rules of countries scoring higher than the EU on
the CPI index, even if these rules are not effectively followed.
Overall, regardless of the diverse characteristics of distinct regimes,
lobbying regulation systems seek to achieve the ideals of transparency and
accountability. Considering the totality of the strengths mentioned above, by
increasing public access to the entities and insight into their inner workings,
the JTR moves the EU much closer to these goals than other regulating
systems have proven to accomplish. Still, even if the EU is more regulated,
it is not precluded from needing to further strengthen its provisions. A
mandatory system of registration, for example, would ensure maximum

transparency and accountability through behavioral regulation, as argued
by Direnc Kanol.29 In the realms of financial disclosures and sanctions,
too, the JTR could seek improvement by strengthening its policies, further
augmenting transparency and accountability. However, the aim of this study
was to evaluate comparative, rather than outright, robustness, and by this
measure the EU and its lobbying regulations prove decidedly strong.

Crepaz and Chari, “The EU’s Initiatives,” 90.
Transparency International Slovenia, Lifting the Lid, 14.
28
Crepaz and Chari, “The EU’s Initiatives,” 80.

29
Direnc Kanol, “Should the European Union Enact a Mandatory Lobby Register?,”
Journal of Contemporary European Research 8, no. 4 (2012): 524, accessed December 8,
2016, http://www.jcer.net/index.php/jcer/article/view/460/371.

45

26
27

46

47

THE BROWN JOURNAL OF PPE
REFERENCES
Assemblée Nationale. “Interest Representatives in the National Assembly.”
Assemblée Nationale. Accessed December 7, 2016. http://www2.
assemblee-nationale.fr/14/representant-d-interets/repre_interet.
Chari, Raj, John Hogan and Gary Murphy. Regulating Lobbying: A Global
Comparison. Manchester, UK: Manchester University Press, 2010.
Crepaz, Michele and Raj Chari. “The EU’s Initiatives to Regulate Lobbyists:
Good or Bad Administration?” Cuadernos Europeos de Deusto 82,
no. 5 (2014): 71-97. Accessed December 7, 2016. https://www.tcd.
ie/Political_Science/assets/pdfs/eu_lobbyist_regulation_crepaz_
chari_2014.pdf.
Deutscher Bundestag. “Public List of Associations Registered with the
Bundestag,” Deutscher Bundestag, November 24, 2016, accessed
December 8, 2016. http://www.bundestag.de/parlament/lobbyliste/
European Commission. Commission and European Parliament launch Joint
Transparency Register to shed light on all those seeking to influence
European policy, 2011. Accessed December 7, 2016. http://europa.eu/
rapid/press-release_IP-11-773_en.htm?locale=en.
Kanol, Direnc. “Should the European Commission Enact a Mandatory
Lobby Register?” Journal of Contemporary European Research 8, no.
4 (2012): 519-529. Accessed December 8, 2014. http://www.jcer.net/
index.php/jcer/article/view/460/371.
Köppl, Peter and Julia Wippersberg. “The State of Public Affairs in Austria.”
Journal of Public Affairs 14, no. 1 (2014): 31-43. Accessed December
9, 2016. http://dx.doi.org/10.1002/pa.1503.
Mulcahy, Suzanne. Lobbying in Europe: Hidden Influence, Privileged Access.
Berlin: Transparency International, 2015. Accessed December 7, 2016.
http://www.transparencyinternational.eu/wp-content/uploads/2015/04/
Lobbying_web.pdf
OECD. Lobbyists, Governments and the Public Trust, Volume 2: Promoting
Integrity through Self-Regulation. OECD Publishing, 2012. Accessed
December 7, 2016. http://dx.doi.org/10.1787/9789264084940-en.
Transparency International Slovenia. Lifting the Lid on Lobbying - Call
for Transparent and Ethical Lobbying. Ljubljana: Transparency
International Slovenia, 2014. Accessed December 8, 2016. http://www.
transparencyinternational.eu/wp-content/uploads/2014/ 12/TI_SLO_
LLL_report_ANG_web.pdf.
UKLR. “About the Register.” UK Lobbying Register. Accessed December
10, 2016. http://www.lobbying-register.uk/about-.html.
Venice Commission. Report on the Role of Extra-Institutional Actors in the
Democratic System. Strasbourg: Venice Commission, 2013. Accessed
December 8, 2016. http://www.venice. coe.int/webforms/documents/
default.aspx?pdffile=CDL-AD(2013)011-e.

TRANSPARENCY AND COMPLIANCE

48

THE HEALTH / DISEASE DISTINCTION

The Health/Disease Distinction and Its Normative Uses
Margot S. Witte
Brown University
Edited by Fengyi Wan,
Alex Vaughan Williams,
and Matthew Flathers

ABSTRACT
I consider the question of whether or not it is permissible to intervene, given a
particular medical condition. Typically, we argue that healthy conditions do not permit
interventions, while disease conditions do. In this paper, I argue that the distinction between
“healthy” and “diseased” is too slippery to be practically useful, and suggest that we should
do away with it in clinical practice, substituting a model of asking whether an individual
needs help.

I. INTRODUCTION
Every time a physician faces a condition in clinical practice, they
must determine whether or not to intervene. This is an ethical question:
“When ought I to intervene?” The centrality of the question in the practical
world means that it merits philosophical consideration. In this essay, I will
be focusing on the distinction between conditions for which intervention is
permissible and conditions for which it is not permissible. The first category
of conditions can be further divided into conditions for which intervention
is required and conditions for which it is merely permissible, but I will not
be addressing this second distinction. It is also important to note that I am
concerned in this paper with the question of whether or not intervention is
permissible, not whether or not a physician will intervene. The answer to
the second question relies on issues like resource allocation and standard
practices, which are outside the scope of this paper.
The distinction we draw between conditions that do and do not
permit intervention ought to align with our general intuitions. There are
two main reasons to pick an intuitive distinction over an unintuitive one.
First, intuition is acceptable evidence in ethical decisions. We can see one
simplistic reason for accepting this by considering ethical propositions that
49

we take to be true independent of ethical analysis. For example, someone
who isn’t familiar with moral theory would say that, all things being equal,
it is worse to kill indiscriminately than not to kill indiscriminately. This
person’s primary evidence is their moral intuition, and we think that they are
justified in their conclusion. The second reason we should accept intuition
as evidence in finding a normatively useful distinction between conditions
that permit and do not permit intervention is that we require a practical
theory. The intention of this distinction is for it to be used practically by
real physicians in real clinics. If the distinction goes against general moral
intuition, it will not be followed by the majority of physicians.
Often, the distinction between “health” and “disease” is used to make
decisions about intervention, where intervention is permissible in the case
of disease and impermissible in the case of health – or, in some theories,
we should be agnostic about whether to intervene in cases of health . The
primary purpose of this paper is to investigate how helpful this health/disease
distinction is and whether we need an alternative. I will consider various
conceptual analyses of disease and see which, if any, are most helpful. Just
as there are different definitions of what qualifies a state as diseased, there
are different definitions of what qualifies a state as healthy. The World
Health Organization defines health as more than just “the absence of disease
and infirmity.” It is also a “complete physical, mental and social well-being”
that every human has the right to.1 This creates three categories: diseased,
healthy, and an in-between category, in which people are neither diseased
nor infirm, but lack complete well-being. Because I am focused on whether
health/disease distinction works to guide us in determining whether or not
it is permissible to intervene, a situation with only two options, I will be
discussing the theories that have only two categories: healthy and diseased.
The first part of my paper will be concerned with different versions of the
health/disease distinction and specific counterarguments to each distinction.
I will then consider the possible problems that arise from using the health/
disease distinction, however it is drawn, to make the normative decision
about whether or not it is permissible to intervene. Finally, I will propose
another way to make this distinction and evaluate the shortcomings and
potential areas of further investigation for this new theory.

Preamble to the Constitution of WHO as adopted by the International Health Conference,
New York, 19 June - 22 July 1946; signed on 22 July 1946 by the representatives of 61
States (Official Records of WHO, no. 2, p. 100) and entered into force on 7 April 1948.
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2. THE “HEALTH” / “DISEASE” DISTINCTION
There are three primary approaches to conceptualizing disease:
naturalism (sometimes called objectivism), constructivism (sometimes
called normativism), and the relatively recent addition of embedded
instrumentalism. In this section, I will consider these three theories of disease
and analyze their abilities to provide necessary and sufficient conditions for
disease, with the assumption that if there are serious weaknesses with the
theory as a definition, it is not advisable to employ it as a normative guide
to distinguish between conditions that do and do not permit intervention.
The first theory I will consider is naturalism. Naturalists believe that
the label “disease” represents an objective, intrinsic category of conditions
and that we can determine whether a condition falls into the category by
making empirical observations. Proponents of the theory claim that it is
completely value-free and non-normative.2 Dominic Murphy summarizes
naturalism with a two-step classification system meant to determine
whether a condition is a disease.3 The first step is to determine whether
a biological organ or system is malfunctioning. The second step is to
determine whether the malfunction is harmful to the person it is affecting.
As Murphy formulates naturalism, a condition is a disease if and only if
the answer to both questions is yes. Most accounts of naturalism follow a
similar structure, even if they do not break it down as clearly as Murphy.
There is some variation within naturalism about what counts as a
“malfunction.” While some theorists appeal to a common sense notion of
“functioning,” most argue that a system is functioning if it is working in
the way it was evolutionarily intended to work. Under this definition, the
structure of the eye was naturally selected for because of its ability to pick
up a given range of wavelengths and activate the optic nerve in a given way.
Christopher Boorse, a major figure in naturalism, argues for what
he calls a “Bio-Statistical Theory” of what qualifies as normal functioning.4
He claims that, for any system, we can determine a species-specific
standard based on a reference class with an acceptable level of variation.
If a particular organism’s system significantly varies from the standard,
it is malfunctioning. So, if an eye fails to pick up a wavelength that the
statistically standard eye in the appropriate population picks up, it would
I mean “normative” in the sense of prescribing a specific state as “normal,” as opposed
to “normative” in the sense of prescribing a specific course of action.
3
Murphy, Dominic. Psychiatry In the Scientific Image. Cambridge, MA: MIT Press, 2012.
4
Boorse, Christopher. “On The Distinction Between Disease and Illness.” Philosophy and
Public Affairs 58, no. 45 (1975): 49–68.
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be considered malfunctioning. Boorse defends his Bio-Statistical Theory
on the grounds that it allows us to determine whether or not a system is
malfunctioning in an objective manner without inserting our own beliefs
about what constitutes “normal.”
The philosopher Elselijn Kingma points out that naturalism,
especially as formulated by Boorse’s Bio-Statistical Theory, is not at all free
of subjective value-judgments. She claims the organisms that we choose to
include in the reference class are determined through normative ideas about
what proper functioning is, so it would be circular to use the standard class to
make determinations about what qualifies a system as properly functioning.5
The Bio-Statistical Theory only moves the value judgment problem up a
level: instead of making a value judgment about what functioning is normal,
we make a value judgment in selecting which organisms are normal and
should constitute our reference class
Besides the problem of circularity, general naturalists face another
problem: an organ can be functioning in its proper way according to
evolutionary biology, but still be considered “diseased.” Kingma gives the
example of an overdose of paracetamol, an over the counter pain reliever that
causes liver damage. A properly functioning liver will reduce in function
when flooded with the drug. In this case, the liver certainly is not healthy,
but it is functioning appropriately, given the unfortunate situation it is in.
Even if an organ is functioning properly, external conditions that Kingma
calls “stressors” can cause an organ to become diseased.6 If someone came
into a clinic with an overdose of paracetamol and the physician extended the
naturalist theory of disease to a normative theory, she would find that the
liver was not diseased and that it would be impermissible to treat the patient.
The problem of circularity and the practical problem of a somewhat limited
idea of diseased both seem to be major weaknesses that stand in the way of
using naturalism as a normative guide in clinical practice.
The second conceptual analysis of disease I will consider is
constructivism, which makes no attempt to shy away from a value-based,
normative conception of disease. Constructuralists see disease categories as
formulated based on social constructions about which physical conditions
are healthy and which are not. They claim that we cannot understand
disease independent of social concepts like “culture, history, meaning, and
Kingma, Elselijn. “What Is It to Be Healthy?” Analysis 67, no. 2 (2007): 128-33. http://
www.jstor.org/stable/25597789.
6
Kingma, Elselijn. “Paracetamol, Poison, and Polio: Why Boorse’s Account of Function
Fails to Distinguish Health and Disease.” Br J Philos Sci 61, no. 2 (2010): 241-264.
5
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the constructed nature of medical phenomena.”7 Because this definition
of disease is so rooted in social constructions, constructivists accept (and
expect) that the conditions that are diseases will vary across cultures.
Some constructivists, like Lawrie Reznek, explicitly reject the idea that a
malfunction is necessary for a condition to be a disease.
To support their theory, constructivists often cite conditions that
used to be considered diseases but are no longer. A common example is
that of homosexuality. Reznek explores the way that conditions can move
between the categories of disease and healthy across time and space and
uses that as evidence that these are not mere category mistakes, but that
the categories themselves are variable.8 Naturalists respond to this claim by
maintaining that they really are category mistakes, and that the removal of
homosexuality from the “disease” category was an example of psychologists
realizing that they had mislabeled a condition in which all systems are
properly functioning a disease, not that the category “disease” had changed
to exclude homosexuality.9
Constructivists claim that while a disease can be traced back to a
real biological process, the determination of whether a specific biological
process is a disease relies on social considerations. This determination is
based on a shared idea of what constitutes a “normal” and “valued” state.
The problem with this approach is that there is variation about what these
states are even in a specific community. This begs the question, “What counts
as a community?” which naturalists disagree on. It seems excusable that the
variation of “normal” across cultures might bleed into a sense of variation
of “normal” within a culture, but the theory is meaningless without an idea
of “normal” specific to a culture.
There are also structural problems with the constructivist position.
Constructivists are most likely correct that some diseases, particular
psychological disorders, are based on social ideas about what conditions
are valuable, but are they right that the entire category of disease is socially
constructed without any naturalistic basis? It seems possible that there are
some conditions that are classified as disease merely due to social factors,
but that there are others that are true biological malfunctions. This means
that constructivists cannot make their case by pointing out individual

conditions that have moved into or out of the “disease” category; they need
to prove that the entire category is based on social norms and that there
are no diseases that can be categorized as such by only empirical evidence
without social judgment. The constructivists do not seem concerned with
making that sort of argument, though. Constructivist Peter Conrad writes
that he is “not interested in adjudicating whether any particular problem is
really a medical problem… I am interested in the social underpinnings of
this expansion of medical jurisdiction.”10
This structural problem of constructivism may be accounted for
by the fact that most constructivists are more concerned with social issues
than with philosophical definitions, so their arguments sometimes read
more as descriptions of the medical method, rather than “necessary and
sufficient condition” based arguments. This problem may dissolve if we
read constructivism in the tradition of social critique rather than philosophy,
but if we are to consider using the theory as a normative – and necessarily
philosophical – guide that can help us determine which conditions permit
intervention, we must read it as a philosophical theory, and its structural
problems become unavoidable.
The second structural problem of constructivism is that society
already makes a distinction between those who we think are diseased and
those that we disapprove of for other reasons. We do not pathologize every
norm-breaking condition (general laziness, ugliness, poor taste in house
decor, for example) and when people do things we ethically disapprove of,
we often question their morals, rather than their sanity. So if constructivists
want to argue that those we classify as having diseases are merely breaking
social norms, they need to account for why we classify them differently
from other norm-breakers who we don’t classify as diseased. They must
explain why those who are diseased are norm-breakers in a health-related
way without appealing to biological notions of “health.”11 This is a difficult
explanation to provide, and there is no standard constructivist answer.
The third and final analysis of disease I will consider is that of
embedded instrumentalism. Kenneth Richman, who developed embedded
instrumentalism, borrowed some elements from constructivism but worried
that any theory of disease that is based on culturally-contingent factors could
not be universal. He proposed a theory in which health is indexed to goals,
such that how healthy an agent is determined by how well they can fulfill their
goals. He wanted to propose “a theory of health which characterizes certain
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states as being valuable neither intrinsically nor merely because they are
useful, but rather because of their being in an appropriate relationship to an
individual’s actual values.”12 Richman rejects the view that certain goals are
intrinsically valuable. He argues that if we begin with fairly agreeable goals
like “The proper functioning of a heart is an intrinsically valuable goal”, we
will eventually get to more troubling organs and will have to make claims
like “The proper functioning of a set of ovaries is an intrinsically valuable
goal.” Of course, about 41.5% of reproductive-age people with ovaries in
the United States use some form of hormonal birth control, with the specific
goal of ensuring their ovaries are not functioning.13 Richman thinks that
it is impossible to form a coherent argument that a heart functioning is
intrinsically good but a set of ovaries functioning is not.
One possible objection to this argument is that someone with
very low ambitions might be considered healthy merely by virtue of their
laziness. Richman tries to account for this problem by introducing the
Richman-Budson view of health. According to this view, a person’s health
is not indexed to their actual goals, but to the set of goals they would choose
for themselves if they were fully aware of their “objectified subjective
interests,” by which he means the goals they would set for themselves if
they were perfectly rational and had full knowledge of themselves and their
environments.
There is a counterexample to the Richman-Budson view, however.
What if the goals we have are unreasonable? If I have the goal of playing
48 simultaneous chess games while blindfolded, but I can’t achieve that
goal due to my poor visual memory, lack of practice, etc., am I ill? It seems
like obviously, I am not, but that goal is compatible with a full (though
generous) understanding of myself and my environment.

explicitly use the normative distinction of whether or not a condition allows
intervention to ground their healthy/disease distinction, which would make
it circular for us to use the health/disease distinction as an ethical guide
to determine whether intervention is permissible, and most implicitly use
it. One example of the explicit use is John Harris’ “ER test,” in which he
argues that a condition is a disease if the condition makes someone worse
off and if we would think medical personnel would be negligent if they did
not treat this person if they came into an ER.14 If we were to try to use such a
distinction to determine whether or not to treat someone, we would be stuck
in a circular argument.
Germund Hesslow makes a related argument that the concept of
disease is not normatively useful in clinical practice because it “does not
coincide with any clinically important or morally relevant categories.”15
Regardless of what theory of disease we choose, there are examples of
conditions that are not diseased that permit intervention and diseases that
do not permit interventions. Hesslow considers three types of conditions
where this nonequivalence surfaces. First, doctors regularly treat patients in
healthy states. He cites the examples of plastic surgery, gender affirmation
surgery, and vaccination. Surely, we do not think that a too-big nose, gender,
or a natural susceptibility to infection make a person diseased. Second, there
are conditions that are technically pathological which physicians rarely
treat, including benign tumors like birthmarks. Third, physicians sometimes
intentionally induce pathological symptoms. Hasslow gives the example
of sterilization, but we can also consider Richman’s argument about birth
control. According to Hasslow, if disease was a clinically useful category,
then physicians would never intentionally induce disease-symptoms.
A third argument against using the healthy/disease distinction to
guide clinical practice is that the version of the distinctions discussed so far
includes too much information in some ways and too little information in
others. A theory of disease gets caught up in all the issues of a conceptual
analysis. For instance, every theory requires a value-laden discussion of
“norms” and “normality.” (Recall that naturalism claims that norms are
biologically determined, constructivism claims that they are socially
determined, and embedded instrumentalism that they are indexed to
personal goals.) If we are only concerned with deciding whether or not it is
permissible to intervene, it would be ideal to develop a theory that we can
use as a clinical guide without having to develop an entire theory of disease.
In other ways, the theory has too little information to provide
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2. IS A CONCEPT OF DISEASE HELPFUL
IN DECIDING WHETHER TO INTERVENE?
Beyond the specific problems that each individual theory of disease
faces, the structure itself of the healthy/disease distinction may not be a
helpful guide for clinicians trying to decide whether or not it is permissible
to intervene when faced with a specific condition. I will look at four potential
issues with using the health/disease distinction to determine whether to
intervene in a specific condition.
First is the threat of circularity. Some philosophers of medicine
Richard, Kenneth A. and Budson, Andrew .E. “Health of Organisms and Health of
Persons: An Embedded Instrumentalist Approach.” Theoretical Medicine and Bioethics
339, no. 21 (2000).
13
“Contraceptive Use in the United States.” Guttmacher Institute. September 23, 2016.
https://www.guttmacher.org/fact-sheet/contraceptive-use-united-states.
12

Harris, John. Enhancing evolution. Princeton, NJ: Princeton University Press, 2010.
Hesslow, Germund. “Do We Need a Concept of Disease?” Theoretical Medicine and
Bioethics 14, no. 1 (1993).
14
15
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practical clinical guidance. If we only consider “disease,” we have no way of
determining whether to intervene in cases of disability or injury. But there is
no obviously philosophical, ethical, or even ontological distinction between
disease and injury or disability. It seems likely that the ethical norms that
govern disease should also govern disability and injury, and conceptual
analyses of disease fail to provide guidance in these cases.
Ereshefsky makes a fourth argument again the entire project of a
conceptual analysis of disease. He claims that there is a structural problem
with the health/disease distinction.16 The distinction must take into account
at least two factors: the physical state of the individual and the social value
or disvalue of that state. On one extreme is naturalism, which values only
the former, and on the other is staunch constructivism in the vein of Conrad,
which values only the latter. There are some approaches that try to balance
the two, like instrumentalism. But like any philosophical problem of
distinction, however we try to balance the two factors, there will always be
counterexamples. In this way, Ereshefsky thinks that the project is doomed
to fail. The distinction between health and disease does not map onto a
permissible/impermissible intervention distinction. At best, it distinguishes
between conditions that permit intervention (diseases) and conditions that
require more consideration (health). If we say that all healthy conditions do
not allow for intervention, we make preventative medicine impermissible. It
would be much neater if we had a single theory that could give us normative
guidance on whether or not it is permissible to intervene.

determined by the agent, and “help” would be whatever the intervention the
physician is considering. Typically, we think that the phrase “I need help” as
remedying some status that the agent considers troubling, but what qualifies
it as troubling is up to the agent.
This approach solves some intrinsic problems of using a theory of
disease as a moral guide. Although it may seem that this approach is just as
circular as using a conceptual analysis of disease, it is not. To see this, we
can consider the difference between asking whether someone wants help
and whether one ought to help them. The first is a practical question, and
therefore can be used to answer an ethical question – “Will I intervene?” –
without the threat of circularity. The second is an ethical question and results
in circularity when we try to use it in this case. With this new distinction, we
are not substituting one distinction in for another; we are using the question
of whether someone wants help as a guide to help us understand when we
are permitted to intervene.
Additionally, the question of whether someone needs help has exactly
as much information as we need to determine whether or not to intervene.
It is not bogged down by the complications of a conceptual analysis, but it
covers disability and injury. Because the theory is not supposed to be used
as a definition, only as a guide for action, there is no need to hold onto any
“intrinsic idea of health” and we can limit the scope of our consideration to
the agent’s desires. The theory is also immune to Hesslow’s criticism that
theories of disease are irrelevant to clinical practice. This approach is built
with use in mind such that part of the theory itself is a normative guide
for clinicians that clearly determines whether or not they are permitted to
intervene.
Although the theory draws significantly on instrumentalism, it doesn’t
face the same problems. The primary counterarguments to instrumentalism
are that it fails to provide a coherent conceptual analysis, which simply is
not a problem for a theory that is explicitly not a conceptual analysis – the
theory doesn’t have the same definitional burdens. Unlike instrumentalism,
this theory doesn’t have to provide necessary and sufficient conditions to
classify a condition as a disease.
This new theory also aligns better with our intuitions about
intervention than the normative extensions of the conceptual analyses of
disease. As discussed in the introduction, it is in our interests to develop an
intuitive theory both because intuition is valid evidence for ethical reasoning
and because a theory that is unintuitive is much less likely to be followed
and therefore considered useful. We can use case studies to test our intuitive
distinction between who wants help and who does not. We can compare how
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3. A NEW THEORY:
DO YOU WANT HELP?
I propose a new approach that is still normatively useful in that it
helps decide between when intervention is permissible and when it is not,
but it does not run into the same difficulties as a conceptual analysis of
disease. On my account, the distinction between whether or not intervention
is permissible comes down to the question of whether an agent wants help. If
they do want help, one is permitted to intervene. If not, one is not permitted.
This approach is most closely related to that of embedded instrumentalism
but tries to eliminate the aspects of it that are not relevant to the normative
distinction between intervening and not intervening. For now, I will take a
relatively general view of what qualifies as “wanting help.” I imagine the
theory would be used in clinical practice in which a particular symptom
is brought to a clinician’s attention and they have to determine whether or
not it is permissible to intervene. Whether or not help is wanted would be
16

“Defining ‘Health’ and ‘Disease’.”
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closely the “help” distinction and the normative extension of the theories of
diseases align with our intuitions.

occurrent goals that are better achieved by the cessation of their delusions.
Independent of its comparison to the theories of disease, there are
other reasons to adopt the “wants help” approach to intervention. By focusing
on whether or not someone wants help, we are zeroing in on the normatively
useful part of the much wider question of whether or not someone is in a
diseased state. That is to say, when we ask whether or not someone has a
disease in the context of deciding whether or not it is ethical to intervene,
what we are really asking is whether or not they need help. Additionally, the
theory is more humane and less pathologizing and paternalistic. It focuses
on the individual and their self-determination, rather than a particular
diagnosis, and it assumes that most people can properly practice their right
to bodily autonomy most of the time.

Case 1: A person who knows they are pre-diabetic
Intuition: Intervention (education, for example) is permissible.
Case 2: A person seeking an abortion for themselves
Intuition: If we put aside the abortion debate, intervention is
permissible.
Case 3: A person with delusion and hallucinations who is isolated from
society (i.e. not a danger to anyone; harm to him does not impact others) and
does not want help
Intuition (crowd-sourced for three college students): Intervention is
impermissible.

A theory that relies on an evolutionary biology definition of
“function” would respond that intervention is impermissible in both Case
1 and Case 2 because no system is (yet) malfunctioning. They would likely
answer that intervention is permissible in Case 3 because some element of
the delusional person’s psychological or physical systems is malfunctioning.
These responses are the exact inverse of our intuitive responses.
A constructivist based in a community similar to the one at Brown
would respond that intervention is permissible in Cases 1 and 3 and not in
Case 2. In Case 1, we value the condition of being pre-diabetic as undesirable.
In Case 2, while we do not necessarily value the state of someone who has an
unwanted pregnancy, we certainly do not pathologize the state as a disease.
In Case 3, we generally see hallucinations and delusions as unacceptable.
An instrumentalist would most closely align with our intuitions. They
would likely respond that intervention is permissible in Case 1, assuming
the person has some goals that would be more attainable if he were not
diabetic. They would certainly respond that intervention is acceptable in
Case 2 because we can conclude from the fact that the person is seeking
an abortion that they have goals that would better be accomplished if they
were not pregnant. The answer to Case 3 would depend on whether the
instrumentalist subscribed to the Richman-Budson theory. If they accepted
it, they would say that intervention is permissible because if the person had
perfect knowledge of themselves, they would most likely have goals that
would be better attained if their delusions and hallucinations stopped. If
the instrumentalist accepted a more basic idea of instrumentalism where
health is indexed to an individual’s actual desires, then they would claim
that intervention is impermissible because the person does not have any

4. SHORTCOMINGS AND
FURTHER INVESTIGATION
In this paper, I have laid out a new way of determining whether or
not it is permissible to intervene in certain conditions, and there, of course,
are major shortcomings of this theory. Some of them can be patched up, but
most will require substantial consideration and reworking of the theory.
The first potential problem is that if we keep the vague definition of “wants
help” that makes paternalistic, value-laden ideas of “normal” and “healthy”
unnecessary, we have to accept that some degree of “enhancement”
(genetic, pharmaceutical, etc.) is morally permissible. If the agent finds their
current situation troubling and wants an intervention that would help them,
assuming that they understand the side effects, this theory would permit
the intervention. This may be an acceptable conclusion, though, because
the “wants help” question would be asked in a clinical setting and would
not overrule any external rules or laws. So for example, a “neurotypical”
person could not get a cognitive enhancer like Adderall for their SAT
because it is against the rules of the College Board, but they could maybe
get a prescription to keep themselves focused during a grueling day-long
interview at a tech company.
Another more serious problem is that our intuition about who needs
help can sometimes differ from who actually wants help. Admittedly, there
are significant benefits of posing the question as whether someone wants
help, rather than whether someone needs help. It solves the problem of
having to determine what it means for someone to need help, and it centers
the agent’s autonomy and self-determination. However, someone who we
may intuitively think “needs help” may not “want help.” The theory is
threatened when we question someone’s ability to decide whether or not
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they need help. There are four types of cases in which we might think the
agent lacks the ability to make these decisions:

accountable to the agent than in the first or second cases. On top of the
accountability, it is difficult to determine whether an agent can exercise their
bodily rights. With children especially, there is disagreement about what
rights children at various developmental stages can exercise, and there is
contentious literature to match.17,18,19 How much bodily autonomy children,
and particularly adolescents have, varies greatly across cultures and even
across philosophical theories within cultures.
Using a surrogate in the fourth case of the person in a coma introduces
even more problems. In this case, a clinician would be overruling someone’s
occurrent wants, even if they were to make the decision to intervene or
not intervene that corresponded to the person’s wanting or not wanting
help. Despite the fact that we have no access to them, there is something
intuitively troubling about this.
This new approach of asking whether or not an agent wants help and
making a decision based on that information has advantages over appealing
to a conceptual analysis of disease. The question of wanting help cuts
straight to the normative question without being caught up in categorical
issues and it aligns better with our intuitions. However, the theory has some
structural problems, and it cannot account for any situation in which it is not
clear what someone wants or in which we have reservations about what they
want. Not only that, but fitting the theory into clinical practice would be
difficult, if not impossible. Before we can consider what the theory would
look like in practice, we must develop a coherent response to the situations
in which what the person wants differs from what we think the person ought
to have.

a. Someone who had the ability and lost it (e.g. someone with
dementia)
b. Someone who never had the ability (e.g. someone with a rare
genetic disorder)
c. Someone who may have the ability in the future but lacks it
now (e.g. very young children)
d. Someone who may be a reliable decision-maker but cannot
communicate it (e.g. someone in a coma)

When faced with these situations, we have two possible options. We
could try to determine whether the person (or some proxy for them) wants
help for themselves, or we could appeal to an idea of who “needs” help.
In the first case, we have a reference of who the person was before they lost
this ability, and they may even have a written account of what they want.
Even though this is unlikely to answer the specific question of whether they
want help in that moment, it may serve as a guide. The problem with trying
to use what someone expressed in a previous state is that desires and values
can change. Someone who we may not think can properly exercise their
right to bodily autonomy due to illness may still be able to express feelings
about whether or not they want help. The occurrent views may differ from
those that they expressed in the past. In these situations, it is not necessarily
clear which account to use.
In the second, third, and fourth cases it seems reasonable to use a
surrogate, ideally someone who has the agent’s best interests at heart and
who we have reason to believe would make similar decisions to the agent if
the agent had the ability (i.e. people in their normative community, family
members, etc.). We could then base our action on whether the surrogate
wants help for the agent. The benefit of this solution is that it resists a
didactic idea of who “needs” help and places the responsibility as close to
the agent as possible. On the other hand, there is no way of knowing who
really has someone’s best interests at heart, and it opens up too much room
for variation between what a surrogate wants and what the agent would have
wanted in a counterfactual in which they could express whether or not they
want help.
Using a surrogate in the third case of the young child introduces
new problems. The agent will actually regain the ability to express whether
or not they want help, so having someone else make that determination
for them is riskier because both the surrogate and the clinician are more

Diekema, Douglas S., M.D., M.P.H. “Parental Decision Making.” Parental Decision
Making: Ethical Topic in Medicine. 2014. https://depts.washington.edu/bioethx/topics/
parent.html
18
Worthington, Roger. “Standards of Healthcare and Respecting Children’s Rights.”
Journal of the Royal Society of Medicine 99, no. 4 (2006): 208–210.
19
Ruccione, Kathy; Kramer, Robin; Moore, Ida K; Perin, Gail. “Informed Consent for
Treatment of Childhood Cancer: Factors Affecting Parents’ Decision Making .” Journal of
Pediatric Oncology Nursing 8, no. 3 (1991): 112-121.
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ABSTRACT
This paper analyzes Vermont Act 46, an education policy passed by the state
legislature in 2015 that seeks to reduce rising public education costs by consolidating
the state’s many small, rural school districts into larger unified districts. The analysis
provides a background into the issues that sparked this legislation: Vermont’s faltering
education budget, a decline in the number of school-aged children, and the dearth of
academic and extracurricular programs small schools can offer. This paper outlines
the legislation’s key components and its expected benefits, both fiscal and academic.
Proponents of consolidation argue for budgetary efficiency and enhanced educational
opportunity. Skeptics fear the end of school choice: a historic Vermont policy that
allowed students in towns that did not offer certain grades to attend another school
of their choosing. Drawing upon past research on the characteristics of successful
education policies, the paper argues that in restricting school choice, Act 46’s political
controversy—namely the public’s perception of the policy’s reduced individual freedom
and its attack on history—will prevent its successful implementation statewide.

I. INTRODUCTION
Vermont is the second-smallest state in the United States, with a
2014 population of around 626,500. Compared to the country as a whole,
Vermont has a smaller percentage of residents under the age of 18:
19.4% compared to the 23.1% nationwide average (US Census Bureau,
2014). Even though this number might appear to be trivial, the difference
illustrates a dire issue that the state is facing. The number of children in
the state’s K-12 public school system has declined from 103,000 students
in 1997 to 78,300 in 2015 without a significant reduction in school sites or
personnel. This, in turn, has led to a sharp increase in education spending.
Since 2009, Vermont’s per-pupil expenditure has been among the highest.1
Baker, Bruce D. and Wendy I. Geller. 2015. “When is Small Too Small? Efficiency,
Equity & the Organization of Vermont Public Schools.” Vermont Agency of Education &
Rutgers University. Retrieved from http://education.vermont.gov/documents/EDU-bbakervtconsolidation-march2_20152.pdf.

1

65

The budgetary expansion is exacerbated by the changing demographics of
students who are enrolled in the school system, including a 47% increase in
the number of students who qualify for free and reduced lunches through
the Supplemental Nutrition Assistance Program.2 A heavy burden of this
spending increase is placed on residents’ income taxes.
Vermont’s school-aged population decline and the accompanying
spending hikes are not expected to improve in the coming years. Therefore,
state lawmakers have been searching for a way to provide the best
opportunities to students while simultaneously decreasing the educational
budget. A possible policy solution is Vermont Act 46, which was signed
into law in June 2015 by former Governor Peter Shumlin. The act provides
three school district consolidation styles and offers tax incentives to towns
that merge to create districts that contain at least 900 students.3 If successful,
the act aims to increase educational opportunities through the curricular and
extracurricular programs offered by larger districts, and decrease budgetary
inefficiencies caused by Vermont’s underutilized school facilities and
personnel. But what will guarantee Act 46’s success in implementation?
As written, the law is poised for success in its high-visibility and symbolic
appeal to community unity as well as its use of monetary inducements as a
policy tool to increase district cooperation. In addition, its mixed top-down
and bottom-up structure appeals politically to a wide range of constituencies
including conservatives, liberals, the governor, and school board members.
However, Act 46’s success is threatened by the controversy
surrounding whether districts that merge will have to give up their school
choice rights. Leading education policy analyst Rick Hess argues that one of
the biggest impediments to policy implementation is political controversy
around the topic.4 School choice is a longstanding attribute of the Vermont
public education system. Because of the state’s mainly rural population,
82 out of 97 school districts do not have the capacity to operate their own
high school.5 Thus, inhabitants of those districts are free to choose a high
school, rather than be assigned one. The ability to attend a school outside
of the district is highly valued among Vermont communities as it allows
St. Johnsbury Academy. 2015. SJA and Act 46. Retrieved from http://www.stjacademy.
org/page.cfm?p=238&newsid=2773&ncat=11,10,9,4,7,12
3
Vermont Agency of Education. 2015a. Act 46 of 2015 Fact Sheet. Retrieved from http://
education.vermont.gov/documents/edu-act46-fact-sheet.pdf.
4
Hess, Frederick M. 1999. “A Political Explanation of Policy Selection: The Case of Urban
School Reform.” Policy Studies Journal, 27 (3), 459-473.
5
Vermont Department of Education. 2013. Town and Unified Union School Districts
Tuitioning One or more Grades. Retrieved from http://education.vermont.gov/documents/
EDU-Town_and_Unified_School_Districts_Tuitioning_One_or_More_Grades.pdf
2
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for local control, parental freedom, and increased educational opportunity.
Due to the community’s investment in school choice, the implementation of
Act 46 will only be successful if it is revised and clarified by the Vermont
legislature in order to preserve school choice.
Vermont Act 46 operates on two axes: budgetary efficiency and

On the side of economic efficiency, Act 46 seeks to rein in educational
spending by setting allowable spending increases per district; citizens are
taxed doubly for every dollar amount exceeding this limit. This sanction is
balanced by the positive tax incentives to induce districts to consolidate.
Act 46 outlines three paths to consolidation with varying deadlines, with
the inducements being higher the sooner a district consolidates. Districts
who follow the first path and merge by the 2017 deadline receive a 10cent tax break per $100 of residential property within the district. This
amount decreases by two cents annually over the next five years, greatly
incentivizing districts to merge before 2022.10
Inducements are a powerful policy tool for implementing rapid
change, for districts will want to maximize their tax break potential. This
method operates under the assumption that monetary measures are the best
way to prompt change.11 Since the main goal of Act 46 is to counter the
heavy spending pressures that districts face, the use of inducements is well
founded. Districts will be fiscally motivated to consolidate as they face the
opportunity to save money in the short term while implementing a policy
that will also help them save money in the long run. However, this policy
tool presents a controversy because the allowable spending increases, tax
benefits, and sanctions are top-down inducements. Stowe Representative
Heidi Scheuermann, who staunchly opposes Act 46, argues that the law
erodes the traditional power of local policymakers and school board
members, impeding their ability to monitor their districts’ educational
budgets. She states that the consolidation of budgetary power in the hands
of legislators in the state’s capital moves the schooling system further away
from providing for the diverse needs of individual students in Vermont’s
varied districts.12
It is natural for Scheuermann, as a Republican member of the state
legislature, to be wary of increased state power over traditionally local
matters. However, Act 46 is “designed to encourage and support local
decisions and actions.”13 The legislation balances the top-down economic
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increasing student opportunity. Legislators and the governor believe that
both policy issues can be addressed through school district consolidation.
Currently, the state contains 13 different types of school district structures.
This diversity has resulted in a lack of cohesion and flexibility to share
curricular resources, administrative models, and extra-curricular
opportunities.6 Because of Vermont’s low population density—an average
of 68 residents per square mile—the smallest Vermont elementary school
contains 15 students, and the smallest high school a mere 55.7 These schools
are not anomalies: out of the state’s 300 public schools, 205 enroll fewer
than 300 students.8 On the one hand, small classroom sizes and low student
to teacher ratios offer many benefits, such as individualized attention.
However, small schools often do not have the ability to offer a diverse
range of educational opportunities and have higher per-pupil costs than
larger schools. Research on economies of scale by Bruce Baker of Rutgers
University and Wendy Geller of the Vermont State Agency of Education
finds that nationwide, “district-level per pupil costs tend to level off as
district enrollments approach 2000 pupils.” This means that moderately
sized districts, those enrolling 2,000-4,000 students, can have an efficient
per-pupil expenditure without sacrificing individualized teaching practices
that result in optimal student performance. However, only four out of the
97 Vermont districts contain over 2,000 students.9 To feasibly balance the
optimal district population (according to national literature) with Vermont’s
rural demographics, legislators compromised and decided on 900 students
as the optimal district size under Act 46.
St. Johnsbury Academy. 2015. SJA and Act 46. Retrieved from http://www.stjacademy.
org/page.cfm?p=238&newsid=2773&ncat=11,10,9,4,7,12
7
United States Census Bureau. 2014. Vermont Quickfacts. Retrieved from http://quickfacts.
census.gov/qfd/states/50000.html.
8
St. Johnsbury Academy. 2015. SJA and Act 46. Retrieved from http://www.stjacademy.
org/page.cfm?p=238&newsid=2773&ncat=11,10,9,4,7,12
9
Baker, Bruce D. and Wendy I. Geller. 2015. “When is Small Too Small? Efficiency,
Equity & the Organization of Vermont Public Schools.” Vermont Agency of Education &
Rutgers University. Retrieved from http://education.vermont.gov/documents/EDU-bbakervtconsolidation-march2_20152.pdf.
6

Danitz Pache, Tiffany. 2015a. “Campaign for Vermont Calls for Repeal of Act 46.”
Vermont Digger. Retrieved from http://vtdigger.org/2015/09/07/campaign-for-vermontcalls-for-repeal-of-act-46/.
11
McDonnell, Lorraine M., and Richard F. Elmore 1987. Getting the Job Done: Alternative
Policy Instruments. Educational Evaluation and Policy Analysis, Vol. 9, No. 2 (Summer,
1987), pp. 133-152.
12
Kinzel, Bob and Rick Cengeri. 2015. Getting Act 46 Together. Vermont Edition [Radio
Broadcast]. Montpelier, VT: Vermont Public Radio.
13
Vermont Agency of Education. 2015a. Act 46 of 2015 Fact Sheet. Retrieved from http://
education.vermont.gov/documents/edu-act46-fact-sheet.pdf.
10
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inducements by providing district autonomy over which of the three phases
of consolidation to enact. It also allows the districts autonomy on how
to undergo the actual restructuring process. Furthermore, consolidation
is neither mandated nor does the Act require districts to have over 900
students. The language merely states that the “state’s educational goals are
best served” by this number.14 The top-down voluntary size standards and
fiscal inducements coupled with the bottom-up local control on how to meet
these standards is reminiscent of President George W. Bush’s No Child Left
Behind Act (NCLB). This 2001 policy operated on a “horse-trade” structure
of a federal call for state authority on setting certain standards and designing
teaching and testing practices to meet them.15
Act 46 follows this federalism-preserving structure, but differs from
NCLB in its focus on restructuring as the key to educational reform, instead
of altering student and teacher standards. The restructuring movement,
which emphasizes individual school-level administrative practices such as
site-based-management (SBM), is popular with local school administrators
and school board members, for it returns power to the local level. Often,
school board members are proponents of the status quo in education policy;
that is, they want to maintain the current policy monopoly that the majority of
school districts nationwide have their budgets and administrative processes
decided by a democratically elected school board.16 School redistricting
clearly differs from Vermont’s status quo, and the decreased number of
districts will result in fewer school board positions and therefore a lower
number of Vermonters who will have control over the educational system.
However, because of the bottom-up autonomy that districts retain under Act
46, the Vermont School Board Association director, Nicole Mace, supports
the law.17
Vermont Agency of Education. 2015b. Clarification on Act 46 Size Requirements.
Retrieved from http://education.vermont.gov/documents/edu-act46-size-requirementclarification.pdf.
15
Fuhrman, Susan H. 2003. Ridings Waves, Trading Horses: The Twenty-Year Effort
to Reform Education. In Gordon, David T. & Graham, Patricia A., A Nation Reformed:
American Education 20 Years After A Nation at Risk. (pp. 7-22). Cambridge, Ma: Harvard
Education Press.
16
Papay, John. 2015. The Role of Research in Educational Politics and Policymaking
[PowerPoint slides]. Retrieved from https://canvas.brown.edu/courses/1018282/files/
folder/Class%2520Slides?preview=53833383.
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Danitz Pache, Tiffany 2015b. “State GOP Leaders Call for Clarification of Act 46 Impact
on Private Schools.” Vermont Digger. Retrieved from http://vtdigger.org/2015/10/26/stategop-leaders-call-for-clarification-of-act-46-impact-on-private-schools/.
14

Areas in which district have opted
to merge as per Act 46

Areas in which district have opted not
to merge as per Act 46
Areas that have not yet decided
whether to merge

Source: Act 46 Implementation Project, 15 June 2017

Fig. 1 shows the implementation of Act 46 in Vermont’s school districts as of 2017

70

THE BROWN JOURNAL OF PPE

VERMONT ACT 46

On the other hand, the Act’s top-down aspects appeal to powerful
individuals in Montpelier, the state’s capital, who benefit from the increased
state control. These individuals, such as Jeff Francis, who is the head of
the Vermont Superintendents’ Association (VSA), are crucial to the
law’s implementation. They have access to the media and can thus raise
public awareness of the law. They also have leadership roles with state
bureaucratic agencies such as the Department of Education and authority
over local superintendents.18 The VSA is also a proponent of Act 46
because superintendents statewide are expected to receive increased public
approval for taking initiative in implementing a reform that touts both fiscal
responsibility and educational opportunity. However, Act 46 could contribute
to what Hess calls “policy churn” due to its support from the VSA. Since
superintendents often have short tenures, averaging around three years, the
results of the reforms they put in place but are often reaped once they out of
office.19 Even before the first phase of district consolidation goes into effect
in 2017, the next governor or legislative body could decide that merging
would not solve the state’s education budget concerns. Therefore, to ensure
its full implementation over time, it is important that Act 46 is supported by
the public, not just the policymakers and bureaucrats. The latter individuals
could be more concerned with furthering their own personal political
agendas rather than ensuring student welfare.
The law is successful at garnering bipartisan support among Vermont
voters and taxpayers. Although conservatives like Rep. Scheuermann are
concerned with the increase in state power that comes with implementation,
others would support the law’s primary aim of fiscal responsibility. On the
other side of the aisle, liberals would tout the possibilities for increased
student opportunity that comes with redistricting, especially for those on
free and reduced lunch who may otherwise not have access to extracurricular
enrichment opportunities. In 2015, a student had to turn down the opportunity
to attend the University of Vermont under its full-ride Green & Gold merit
scholarship because her high school did not offer the curriculum required
for her to apply to the university.20 Under Act 46, larger districts would be
able to offer more specialized instruction, such as Advanced Placement,
vocational education, and arts courses. This means that all Vermont students

would have a more level playing field; achievement will not be limited to
those who happen to live in districts with large high schools.
Act 46 also succeeds in gaining widespread public support because
of what Hess calls high visibility. Community awareness of the law is
important because it impacts not just families with school-aged children,
but every Vermonter due to the effect that the law has on their property
taxes. The act’s high profile on the state agenda is evident in the community
forums that supervisory unions have held across the state in the past year
to explain the law’s contents. St. Johnsbury Academy, a high school in
Caledonia County that serves students from more than 14 local districts,
explained to taxpayers, through its community forum, that the school’s
allowable tuition increase would be 1.95% (which is the average of all
the sending towns’).21 These opportunities for resident input and learning
are important to foster support for a complicated economic bill that could
have appeared to be the product of disassociated Montpelier politicians.
Hess explains that another aspect of increasing visibility is symbolism: this
new law gives the impression of grand change.22 Even if residents do not
fully understand the intricacies of the three phases of consolidation or the
economic inducements, they can support the act’s ideals of opportunity,
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3. THE ISSUE OF SCHOOL CHOICE
equality, local authority, fiscal responsibility, and unity despite geographic
isolation.
Despite the law’s many benefits, one deeply-rooted Vermont ideal
does not have a place in Act 46: school choice. In other areas, Act 46 is
poised for success in implementation: it addresses an important fiscal
issue, utilizes inducements as a policy tool, provides opportunities for
student achievement, garners wide-ranging bipartisan support, and is highly
visible. Yet Hess argues that successfully implemented policies should
not only have high visibility, but also low controversy.23 Granted, there is
some disagreement as to Act 46’s success in the aforementioned areas.
The conservative interest group Campaign for Vermont argues that the tax
21
St. Johnsbury Academy. 2015. SJA and Act 46. Retrieved from http://www.stjacademy.
org/page.cfm?p=238&newsid=2773&ncat=11,10,9,4,7,12
22
Hess, Frederick M. 1999. “A Political Explanation of Policy Selection: The Case of
Urban School Reform.” Policy Studies Journal, 27 (3), 459-473.
23
Ibid.

72

THE BROWN JOURNAL OF PPE

VERMONT ACT 46

write-offs for residents in districts that merge will actually lead to higher
educational spending, not lower.24 Conservatives like Rep. Scheuermann
are also concerned with the possible erosion of local control. However,
the larger danger of losing local control does not come from Montpelier’s
top-down mandates and inducements. The major source of controversy is
the legislation’s unclear language about whether former choice towns that
merge with non-choice towns will still provide tuition to allow families to
send their children to schools outside the new district. Act 46, as currently
written, states it will not change the way a district pays students’ tuition.25
Many legislators and schools, such as St. Johnsbury Academy, interpreted
this to mean that choice is only given up if the school board of a sending
town chooses to mandate that all their resident students attend the new
district schools.26 However, the State Board of Education ruled that school
choice towns cannot maintain their choice if they merge with a district with
schools that offer those grades.27 Therefore, there is a vast gulf between how
the law was written and envisioned, and how it would be implemented.
Act 46’s chances of success are greatly reduced if school choice is
not maintained and the Vermont state legislature does not revise and clarify
the law’s language to overturn the State Board of Education’s ruling. The
preservation of this 140-year-old Vermont educational practice is essential
because of its bipartisan support, symbolism, and educational opportunity.
Vermont’s school choice system is designed so that school boards in towns
that do not offer all K-12 grade levels must pay tuition for students to attend
a public or approved secular, independent school outside of the town or
district for those absent grades. It could be the case that a town has such
a designated “sending school,” but a child is better served by attending a
different school, for geographic or curricular reasons. In this situation, the
parents can petition the school board to have the child’s tuition follow them
to the other school.28 This flexibility for students to move across districts

is important because many schools are too small to offer a wide range of
Advanced Placement or language courses.29 Furthermore, Vermont is
practically exempt from the provision of the federal No Child Left Behind
act, that allows students to attend another school in the same district if their
designated school does not meet the standards of adequate yearly progress
toward excellence for two years. There are very few school districts in
Vermont containing more than one school offering the same grade levels.30
Without school choice, parents would have to change their place of residence
to save their child from attending a failing school, putting families in a
difficult situation. Choice also promotes community control; school boards
are in charge of allotting tuition to the various sending schools and deciding
if a town has a designated high school. Finally, choice connotes freedom
and individualism; this symbolism appeals to both conservatives who value
local government and family values, and liberals who want to provide equal
opportunities.
During the 2016 gubernatorial race, in the first debate between
Republican Phil Scott and Democrat Sue Minter, both candidates expressed
support for school choice, despite their differing views on Act 46 and the
necessary steps needed to enhance the state’s public education system.
Minter stood by the existing school choice system, but would counter its
expansion. Scott, on the other hand, promised to expand school choice and
lamented the fact that Act 46 curtailed a key Vermont value.31
In the first year of implementation, residents of 55 school districts
voted on merging into larger districts. The results varied, with several
districts on the western side of the state in Chittenden County touting
successful merger votes. John Castle, superintendent of the North Country
Supervisory Union, explained that this success, which came from the most
densely populated section of Vermont, is due to its “different ethos and
cultural disparities” compared to other, rural areas of the state. He cites
a fear among residents of rural districts like Orleans Central and Franklin
Northeast, a particularly isolated district along the Canadian border, that a
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merger will bring with it a sense of loss of community identity and history.32
Three districts have defeated the proposal entirely. However, the majority
of districts remain at an irresolute intermediary stage, while merger study
and exploratory committees try to decide how best to balance the needs of
taxpayers and students with the district’s budget.33
The unification study committee report for the Franklin Northeast
Supervisory Union, a district that ultimately failed to pass the Act, outlines
the changes to school choice that the merger would entail. Students from
the three districts who are currently enrolled in grades 9-12 for the 2016-17
school year would be “grandfathered”: their tuition dollars would follow
them and allow them the choice to attend their current school, even if it is
out of district. However, successful passage of Act 46 would bring an end to
choice at the close of the 2019-20 school year.34 Including those in Franklin
Northeast, four out of fifteen towns that have rejected merger proposals
offer school choice.35
Members of the State GOP, led by House Minority Leader Don
Turner, have called for a reconsideration of the bill to permit “communities
the ability to keep their school choice and still merge with non-school choice
towns.” While this would be the best solution for constituent support and
educational opportunity, not all actors find this feasible. Nicole Mace of
the Vermont School Boards Association and Jess Francis of the Vermont
Superintendents Association argue that the state will face an added cost
by providing tuition for choice while also operating all K-12 grade levels
within the same district.36 They believe this will exacerbate the problems of
the high education budget that Act 46 seeks to repair.
Apart from the argument to not amend Act 46 as currently written,
skeptics could also look to test scores to argue in favor of rescinding the law

entirely. Vermont’s scores on the 2015 National Assessment of Educational
Progress (NAEP) test continue to rank among those of the top 10 states
in the country. The only state higher in 4th grade reading is Massachusetts
(with no state topping Vermont in 8th grade reading) and the achievement
gap between students on Free and Reduced Lunch and those who are not is
much lower in Vermont than the national average.37 One of the main goals
of Act 46 is to enhance student achievement. However, students are already
successful. So, why change the system?
However, school district consolidation under Act 46 is concerned
with a different kind of success - not the kind that can be measured through
standardized test scores. The law allows for districts to provide extracurricular and advanced curricular opportunities—the arts, sports, foreign
language, Advanced Placement courses—to isolated, rural students who
may not otherwise have access to academic enrichment. While Act 46 is
an economic policy and its main goal is to rein in the education budget,
lawmakers and constituents must not forget that the primary aim of any
policy affecting schoolchildren and their families is to provide students
with the best educational experiences and opportunities for success. School
choice is an essential component of widening rural children’s academic and
social experiences. Milton Friedman writes that school choice promotes a
“healthy intermingling” of students from varied racial and socioeconomic
backgrounds.38 At St. Johnsbury Academy, students from the more than
14 sending districts in Vermont and New Hampshire39 attend classes with
hundreds of domestic and international boarding students. If Act 46 were to
discontinue school choice, local students from one town could be arbitrarily
designated to attend an inferior or less diverse secondary school, merely
because of the way the redistricting lines were drawn.
While the Vermonters arguing for school choice are mainly fueled
by tradition and desire for educational opportunity, Secretary of Education
Betsy DeVos supports school choice as a way to limit federal involvement
in education.40 The Trump administration’s position on school choice differs
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from that of the Obama and Bush administrations. The former sees it as a
way to flee struggling public schools while the latter focus on increasing
accountability and raising test scores for public schools. This past
concentration on improving public schools is logical—even though 37% of
students in 2012 had school choice available to them, the vast majority of
parents (77%) reported that the public school assigned to their neighborhood
or school district was their first choice of school.41
Despite the fact that the majority of Americans favor their local
public chool, Vermont’s low population density, history of school choice
and disparity in classes and programs offered, places the state in a very
different position. This highlights the importance of maintaining school
choice in Vermont, even if the majority of Americans don’t utilize the
option. As the VBSA and VSA debate the fiscal difficulties of the mutual
coexistence of choice and district merging, they must remember that the
success of Act 46 depends on its low controversy among its constituencies.
If parents cannot preserve choice for their children, Act 46 will be nearly
impossible to implement statewide.
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Why We Need to Rethink Education in the
Artificial Intelligence Age
General John R. Allen
John R. Allen is a retired United States Marine Corps
four-star general, and former commander of the NATO
International Security Assistance Force and U.S. Forces Afghanistan (USFOR-A). He was appointed by President
Barack Obama as the special presidential envoy for the
Global Coalition to Counter ISIL (Islamic State of Iraq and
the Levant). He is currently the President of the Brookings
Institution, and his most recent research addresses the
effects of artificial intelligence in a variety of sectors.

Artificial intelligence (AI) and emerging technologies (ET) are
poised to transform modern society in profound ways. As with electricity
in the last century, AI is an enabling technology that will animate everyday
products and communications, endowing everything from cars to cameras
with the ability to interact with the world around them, and with each other.
These developments are just the beginning, and as AI/ET matures, it will
have sweeping impacts on our work, security, politics, and very lives.
These technologies are already impacting the world around us, as Darrell
West and I wrote in our April 2018 piece “How artificial intelligence
is transforming the world,” and I highly recommend that anyone just
discovering the topic of AI policy read it thoroughly. There, Darrell and I
describe several important implications related to AI/ET, but chief among
them is that these technology developments are on the cusp of ushering in
a true revolution in human affairs at an increasingly fast pace.
As AI continues to influence and shape existing industries and
allows new ones to take root, its macro-level impact, particularly in the
realm of economics, will become more and more apparent. Control over
the research and development of AI will become increasingly vital, and
the winners of this upcoming AI-defined era in human history will be the
countries and companies that can create the most powerful algorithms,
assemble the most talent, collect the most data, and marshal the most
computing power. This is the next great technology race of our generation
and the stakes are high, particularly for the United States. If American
society is to embrace the full range of the social and political changes that
these technologies will introduce, then it is the education and training we
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provide our youth and workers that will fuel the engines of future AI, and
therefore geopolitical success.
I’ve studied and written extensively about the effects of AI/ET on
the evolving character of war toward a concept I’ve called hyperwar – or,
a new era of warfare in which, through AI, the speed of decision making
is faster than anything that has come before. At a superficial level, this
topic often devolves into a discussion of “killer robots,” or at the very least
the impending use of AI in lethal autonomous weaponry. While those
discussions are relevant and inextricably linked, they represent a narrow
understanding of the greater issues at hand. The concern over AI’s potential
or theoretical military applications must not distract us from how farreaching the impact of AI will be in nearly all other policy domains. Health
care, education, agriculture, energy, finance, and yes, national security, will
all be reshaped in some way by AI – with education being the pivot point
around which the future of the United States revolves. This is not solely a
matter of social redress – which is by itself is extremely important – but in
fact is a larger national security issue.
The way we use education to prepare our next-generation of leaders
will directly determine whether the US retains its leadership in critical fields
of relevance in the emerging digital environment. Without a sufficiently
educated population and workforce, the US likely will slip behind other
states for whom AI/ET is not only means for improved social organization,
but for strategic superiority, and potentially for digital and physical conquest.
A future in which the United States is second in the race for AI technology
would create a situation of national technological and digital/cyber
inferiority, which could in turn result in national strategic subservience –
something simply unimaginable in a world of growing strategic competition
with systems of government very different from ours.
Many Americans grew up with the understanding that the US’
capacity to fight and win a nuclear war was defined by its superiority in
the Strategic Triad, the three legs of our strategic deterrence: our missile
squadrons, our bomber fleet, and our ballistic missile submarines. Behind
that dizzying array of hardware was the undisputed power of US intellectual
and technical capabilities, and behind that was a near unlimited supply of
talented engineers, each trained by a system of education undisputed in its
excellence. That system was built from the ground up to produce crucial
STEM (science, technology, engineering, and math) protégés in the quantities
needed to ensure American strategic superiority, which contributed directly
to the US and its allies prevailing in the Cold War. For the health of our
American way of life, our competitive advantage, and the strategic security
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of our nation, the basis for tomorrow’s system of education must reflect a
deliberately tuned and calibrated system that proactively emphasizes AI/
ET, big data analytics, and super-computing.
Unfortunately, in both relative and absolute terms, the US is falling
behind in the race for superiority in these key technologies and AI. Where
the US strategic advantage of the 20th Century was secured by American
nuclear superiority, US superiority in the 21st Century will likely be
preserved, safeguarded, and sustained through a system of education that
envisages the changes necessary and is sufficient to embrace and apply
relevant technologies. It will also be underwritten by educators who grasp
the profound shifts in the pedagogical skills essential to the educational
needs of the 21st Century.
The need to adapt is great – and for this system to be fully embraced
it must come in the form of a comprehensive and national US strategy for
education in the digital age, to include the resources necessary to bring
education into the digital classroom, and to educate and train entire
generations of educators to be relevant in the 21st Century and beyond. The
United States must at all costs preserve its position of primacy in AI, big
data, and super-computing through leaders who understand these issues on
a fundamental level and have the political will to develop and resource a
comprehensive plan for reimagining our national education efforts.
In thinking about the essence of a US national education strategy
adapted to the digital age, several important questions arise pertaining to the
way we think about education and develop the next generation of leaders:

the science of pedagogy to these changes. Ultimately,
the key question will be “are the teachers of today
ready to develop the leaders we will need tomorrow?”
A difficult question, to be sure, and the answer today is
no. The national education strategy must focus on their
development as it focuses on the students as well.

1. What will be the implications for how we educate,
train, and develop teachers? A discussion on the impact
of AI on education will point dramatically to those who
facilitate the process in our schools. The very term
“teacher” may be insufficient to adequately capture the
role of this key individual in the educational experience.
Teaching and learning requirements may be substantially
re-ordered and the dynamic of learning versus teaching
in an AI-based system of education will be very different.
And while teachers today are in many ways the unsung
and underappreciated heroes of the American workforce,
the teachers of the digital age may define the future of
America. This will raise important questions about
requirements for teaching degrees and related certificates
in this new environment, and the necessary adaptation of

2.
What will the AI-based classroom look like? With
AI, every aspect of the traditional learning environment
is up for reimagining. Will classrooms continue to
be physical spaces? Or instead, will it be a virtual
“space” using networked augmented or virtual reality
technologies? The answer is yes to both, and the student
in tomorrow’s AI based educational experience will be
exposed to an immersive, digital education heretofore
unimaginable. The distributed, networked, virtual reality
classroom is both enormously exciting, and at the same
time frightening for the enormity of its potential. There
are major challenges to measuring success in an AI-based
educational process. For instance, if our students can
become more deeply involved in the pathways of their own
learning through AI, measurement will occur moment to
moment, as well as the success of remediation. In the bestcase scenario, we will know at the end of each student’s
day if s/he is meeting academic requirements and quickly
correct deficiencies as necessary to stay on track. In any
case, there are profound moral questions to consider with
a system such as this, and policymakers must understand
the underlying dynamics of the technologies at play if
they are to fully support society.
3.
What will this kind of system of education do
to reduce inequalities in our society? One of the most
profound aspects of education in the AI environment
is that these technologies could unleash the potential
and productivity of a huge sector of American and
global society hitherto constrained by their educational
experience and resulting lack of opportunity. Local
governments, schools, and especially the private sector
will need to routinely intersect to create synergy and
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symbiosis to enhance our educational processes. Through
the AI-powered digital space, “opportunity for all” may
become a reality for those who previously had little means
of achieving their own piece of the American Dream. The
profoundly limiting feature of these opportunities lies in
internet and 4G and 5G penetration within the United
States, and the sometimes appallingly scarce educational
resources committed in some areas in America. There
are large segments of the US where our education
systems, and our youth, have limited-to-no access to the
internet and to Wi-Fi. If we hope to achieve our digital
potential, and to continue to maintain our lead in AI and
other emerging technologies, a national program to bring
Wi-Fi and the internet to all our citizens is absolutely
essential, and will in any case help to close the sometimes
yawning gaps created by racial and income inequality in
the US.
AI/ET promise to usher in a bold new era of human history, one
where the machines we create will oftentimes be smarter, faster, and
more powerful than those who created them. This reality has profound
implications for the field of education and introduces complex ethical,
legal, and societal implications that academics, policymakers, and average
citizens alike will need to contend with as every aspect of society reshapes
around them. Further, the United States risks strategic inferiority if it does
not embrace a full reconsideration of education in the digital environment,
to include a comprehensive strategy for reimagining our education system
at the national level. Today, we are not training our young leaders with
the tools required to be successful in the digital age, and that has deeply
troubling implications for the future of American society. Nevertheless, just
as the United States persevered through the Cold War through technological
superiority, I am hopeful that the 21st Century will yet again be one defined
by American leadership – with our best and brightest from across the entire
society leading the charge in digital era.
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ABSTRACT
This paper aims to assess whether secession is a viable solution to the GeorgianSouth Ossetian conflict. After a description of the conflict, the paper will focus on
South Ossetia’s treatment of its ethnic minorities and the failure of the de facto state
to become fully independent. The paper will discuss Russia as an active party to the
dispute and include an assessment of how the geopolitical aspects of the conflict have
added another level of complexity to the development of a sustainable solution. Based
on academic publications as well as news articles and press releases, the paper aims
to integrate the diverse narratives of the conflict to establish how secession would
affect the current international landscape and balance of power in the Caucasus region.

The fall of the Soviet Union in 1991 resulted in the creation of weak
and unstable states that sought to establish their identity and place in the
world. It triggered a wave of pervasive ethno-nationalism in Eastern Europe, led to a number of lasting military conflicts, and brought about the
question of self-determination of minor ethnic groups like the Armenians,
Chechens, and Kosovians. The Yugoslav Wars marked an important turning
point in the history of the post-Soviet region because it resulted in the secession of Kosovo from Serbia in 2008 and created legal precedent for separatist groups. While the right to secede offers an answer to the resolution of
ethnic conflicts, some scholars and theorists find it troubling. 1 The dispute
between Georgia and ethnic Ossetians of the Transcaucasian region, now
known as South Ossetia, highlights how the right to secede is still a point of
controversy in international law.
Donald L. Horowitz, “The Cracked Foundations of the Right to Secede,” Journal of
Democracy, 11.

1
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1. HISTORICAL BACKGROUND:
NATURE OF THE CONFLICT
Though the enmity between ethnic Georgians and ethnic Ossetians
dates back to the 13th century when Ossetians were driven South from the
Northern Caucasus Mountains to Georgian territory, it greatly intensified
during the Soviet period.2 During this period, South Ossetia was an autonomous administrative unit within the Georgian Soviet Socialist Republic (SSR). As historian George B. Hewitt discusses, language policy was
an important point of contention between the ethnic groups since Georgia
pursued discriminatory policies against its ethnic minorities.3 The Soviet
Union’s early language policy granted a lot of freedom to ethnic groups as
part of a “nativization” effort that sought to liberate and win over oppressed
peoples. By the late 1930s, however, fears of emerging nationalism within
the federation led to a change in policy to one of “Russification”. Georgia,
however, was exempted from such policies until 1953 since its leader Joseph
Stalin was a Georgian native. In 1936 Georgian was declared a state language and Georgianization became the policy of the day. In 1938 the state
imposed the Georgian alphabet on the Ossetian language and prohibited
minority language schooling, causing great tensions between the government and the ethnic minorities.4 When the Russification policies reached
the Georgian SSR, the Georgian Nationalist Movement proposed the 1988
Draft Language Law which aimed to oblige ethnic minorities to master the
Georgian language.5 These Georgian language policies, along with other
discriminatory practices, thus created deep resentment among South Ossetians towards Georgians.
It is important to note that the small state of Georgia is home to other
separatist ethnic minorities, including Abkhazians in the West and Adjarians in the South. Although the Abkhazian-Georgian conflict has paralleled
the Georgian-South Ossetian conflict since 1991 when violent conflict first
erupted during the Georgian independence movement, this paper will exclusively focus on the South Ossetian conflict. The violent experience of the
1990s was a culmination of hundreds of years of conflict. Political scientist
Stefan Wolff writes that “South Ossetians wanted to preserve and remain
within the Soviet Union. The Ossetians believed that their survival as ethGeorge Hewitt, Discordant Neighbours: A Reassessment of the Georgian-Abkhazian and
Georgian-South Ossetian Conflicts, (Leiden: 2003), 22 -23.
3
Hewitt, 41.
4
Sonya Kleshik, “I Am My Language: Language Policy and Attitudes Toward Language in
Georgia” (Master’s thesis, Central European University, 2010), 11 - 12
5
Hewitt, 57 – 58.
2
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no-cultural communities distinct from the Georgian majority would be in
acute danger in an independent Georgian state.”6 The relationship between
Russia and South Ossetia was reinforced by the fact that ethnic Ossetians had
their own autonomous republic within Russia, namely North Ossetia-Alana.
With the support of Russia, the South Ossetian separatists managed to put
up a strong resistance against the Georgians.7 In June 1992, shortly after the
election of former Soviet Foreign Minister Edvard Shevardnadze as Georgian president, a ceasefire was signed in Sochi under Russian supervision.8
The Organization for Security and Co-operation in Europe (OSCE) sent
a mission composed of troops from Georgia, Russia, South Ossetia, and
North Ossetia to facilitate negotiations toward a political agreement.9 The
OSCE mission successfully maintained peace until 2003 when President
Mikhail Saakashvili rose to power through the popular Rose Revolution,
and made the restoration of Georgian territorial integrity a major goal of the
new government.10
The administration’s policy led to a violent flare up in 2004 when
the government cracked down on a symbol of interethnic cooperation: the
Ergneti Market.11 Though the black market was a major point of contraband
trade, the introduction of a harsh taxation system in the market, as a part
of Saakashvili’s anti-contraband operation, significantly harmed Georgian
relations with Ossetians. The market was one of the only sites of direct interaction between the two ethnic groups. Relations were made even worse
by the fact that one of the targeted groups in this operation was comprised
of local officials and businessmen who profited from Russian and Ossetian
trade connections.12 Violence erupted during and after the shutting down
of the market. Even more detrimental to interethnic relations, in 2006 it
became public that the smuggling operation still existed, but that it was
now run but the ruling Georgian elite.13 The closing of the Ergneti Market
was labeled a “missed window of opportunity” for conflict resolution by
academic Doris Vogl. She argued that “during the rigorously implemented
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state-building process of the early Saakashvili government, the informal
Georgian-Ossetian relations immediately lost momentum.”14 The events of
2004 polarized and radicalized both Georgians and Ossetians and intensified the clashes between the ethnic groups in the prelude of the war of 2008.
Though Georgia offered South Ossetia federal status in 2004, the leadership
rejected this possible resolution.15
Georgian policies in the early 2000s allowed Russia to offer more
substantial and public support to the separatist Ossetians. Russia distributed
passports to ethnic Ossetians and intensified political, economic and military ties with the separatist region. Arguably even more important, Russia
observed growing relations between Georgia and Western powers like the
United States. Georgia received 1.3 billion dollars of American financial
aid and oversaw the construction of BP operated Baku–Supsa oil pipeline
which runs through Azerbaijan and Georgia.16 As Georgia began to pursue NATO membership, Russia was threatened by the possibility of having
the Western coalition present in its own backyard. Svante E. Cornell and
S. Frederick Starr comment that before the 2008 war, “Georgia was moving rapidly toward Euro-Atlantic integration, and was doing so at a time
when an increasingly assertive Russian foreign policy was being shaped by
sphere of influence-thinking.”17 With fears of further NATO expansion and
growing US presence in the Caucasus, Russian policy was driven by global
security concerns, dynamics of European and global geopolitical power.
Also significant is the fact that dominant Western powers such as the United States, the United Kingdom, and France supported and legitimized the
secession of Kosovo from Serbia in February 2008. This allowed President
Putin to cite the “Kosovo precedent” when signing a presidential decree on
April 16th that established political, economic and social relations with both
South Ossetia and Abkhazia.18
Rising tensions between the two sovereign nations resulted in a
five day war in 2008. Controversy surrounds who actually initiated the war
on August 7th 2008,19 as reports by the European Union and the Central
Asia-Caucasus Institute & Silk Road Studies Program Joint Center agree
that while Georgia made the first move, Russia significantly increased the

number of troops and armaments in Abkhazia, and later in South Ossetia
in the prelude to the war.20 After five days of violent conflict, Georgia and
Russia agreed to sign an armistice and engaged in peace talks sponsored by
the European Union, the United Nations and OSCE. Russian military troops
remained in South Ossetia in order to prevent Georgia from recovering the
territory.21
On August 25th, Russia recognized the sovereignty of South Ossetia
and Abkhazia. Western powers and institutions such as NATO, the European Union, and the United Nations strongly condemned this move as they
believed it undermined the sovereignty of the Georgian state. In response,
Georgia ceased all diplomatic relations with Russia. This made the peace
process slow and ineffective as the co-sponsored EU-UN-OSCE talks in
Geneva were the only mechanism for multilateral talks.22 Since 2008, Russia has increased governmental, economic and social ties with the secessionist regions. The administrative border between South Ossetia and Georgia has also been pushed southwards and since the summer of 2015, South
Ossetian-held territory includes a section of the Baku-Supsa pipeline. As
Andrews Higgins puts it, the secessionist region is part of Russia’s “Frozen
Zone”, which includes areas under Russian control that officially belong
to neighboring states, such as Georgia’s Abkhazia, Moldova’s Transnistria,
and Ukraine’s Crimea. Higgins also adds that these regions are “useful for
things like preventing a NATO foothold or destabilizing the host country at
opportune moments.”23
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Wolff.
16
Cory Welt, “Balancing the Balancer: Russia, the U.S., and Conflict Resolution in
Georgia,” Global Dialogue 7, no. 3-4 (Summer/Autumn 2005), 24.
17
Svante E. Cornell and S. Frederick Starr, eds., The Guns of August 2008: Russia’s War
in Georgia (Abingdon, Oxon: Routledge, 2015), 4.
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2. ISSUES WITH THE SECESSION OF SOUTH OSSETIA
In his essay “The Cracked Foundations of the Right to Secede”,
law professor and political scientist Donald Horowitz outlines a set of assumptions that are made about secessionist states which justify the right
to secede. This right assumes that secession will produce a “homogenous
successor” that will “respect minority rights,” and where “republican democracy is viable.”24 It also assumes that secession will “result in a diminution of conflict.”25 The case of South Ossetia can be analyzed as a natural
20
21
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secessionist experiment of history because the region has been a de-facto
independent state for many years. The question then arises: have these assumptions materialized in the case of South Ossetia? In short, they have not.
As Horowitz points out, secession “merely proliferates the arenas in
which the problem of intergroup political accommodation must be faced.”26
In the case of Georgia, ample evidence shows that ethnic conflict continues
to haunt both Georgia and the de-facto independent state of South Ossetia. There were many reports concerning violations of human rights from
both sides during the 2008 war. For example, a Human Rights Watch report showed that there was intentional destruction of Georgian villages by
Russian-South Ossetian troops.27 The majority of ethnic Georgians who
resided in South Ossetia fled during the August 2008 conflict, but an estimated 20,000 still live in the disputed territory.28 The Ministry for Internally Displaced Persons from the Occupied Territories, Accommodation and
Refugees of Georgia reported that there were 34,274 internally displaced
persons (IDPs) from South Ossetia as of October 2014.29 A UN survey
shows that 56.9% of IDPs from South Ossetia are unable, but would like to
return to their place of origin in cities like Tskhinvali, Znauri, Java, and Shida Kartli. This demonstrates how interethnic accommodations have failed
to unfold with the creation of a separate state. Additionally, with no access to the territory except in preparations for the Geneva Discussions, the
United Nations High Commissioner for Refugees and Georgian authorities
have been unable to implement conventions regarding rights of refugees,
stateless persons, and IDPs.30 Russian troops regularly detain Georgian civilians for illegal crossings of the “administrative boundary line” (around
320 villagers were detained in 2015 alone).31 In fact, the Freedom House
Organization states that ethnic Georgians are barred from returning to the
region unless they “renounce their Georgian citizenship and accept Russian
passports.”32 Therefore, the freedom of movement of Georgian citizens is

constantly threatened in South Ossetia. In July 2017, the South Ossetian
authorities also shared plans “to abolish the Georgian language schooling in
the region’s ethnic Georgian populated areas beginning from the 2017/2018
academic year.”33 The language policy proposed by the South Ossetian government recalls the discriminatory policies Ossetians were subjected to at
the hand of Georgians during the Soviet period. Regarding the meaningful
political participation of ethnic minorities, the Freedom House states that
ethnic Georgians have refused or been barred from participating in the electoral process.34 Freedoms of expression and of organization are also threatened.35 As Horowitz argues, the treatment of this new ethnic minority is
highly discriminatory. Therefore, in the case of South Ossetia, secession
does not create a homogenous successor nor does it guarantee the respect
of minority rights. In the case of South Ossetia, secession does not seem
feasible unless the authorities make a commitment to guarantee the rights
of its ethnic minorities. But, as Horowitz warns, “guarantees of minority
protection in secessionist regions are likely to be illusory.”36
While South Ossetia is considered a de-facto independent state,
the viability of an independent republican democracy in South Ossetia is
questionable when considering its high dependence on Russia. Historians
Andreas Gerrits and Max Bader argue that “the economic and intergovernmental linkages with Russia … directly undermine the autonomy of the
region.”37 With a dual executive system, South Ossetia maintains political
institutions based on those of Russia. The 2011 presidential election demonstrates the grip of Russia on the region’s politics and shows how the South
Ossetian political process is highly susceptible to Russian influence. When
a candidate who criticized strong ties with Russia won the popular vote, the
Supreme Court annulled the results. Elections were repeated in 2012 with
four new candidates, all pro-Russia.38 As a result of the bilateral agreements
signed in 2009, 2010, and 2015 that established economic, governmental
and military links between Russia and South Ossetia, South Ossetia developed a high level of dependence on Russia.39 Russia is South Ossetia’s only
relevant trade partner, the ruble is the official currency, and South Ossetia’s
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imports and investments are exclusively from Russia.40 More significantly,
91% of South Ossetia’s government budget is made up from Russian financial aid.41 These limitations arguably derive from a lack of international
recognition and from the consequences of the 2008 war. However, as Russian economist Mikhail Delyagin states, “South Ossetia does not exist as an
independent economic entity due to its small size and extremely low-level
management,” as well as due to its reliance on Russia’s long-term military
presence to protect its territory.42 As a result of this significant dependence
on Russian aid, South Ossetia does not have a sustainable future as an independent nation.
Another assumption that can be contested is that secession will lead
to a diminution of violent conflict. This inevitable reality is highly flawed
because devolution merely turns domestic conflicts into international ones.
While a political divorce has not officially occurred, South Ossetia has been
de-facto independent for at least 10 years. Though ethnic enmities linger,
the recent history of the conflict shows how ethnic conflicts can mutate into
primarily geopolitical ones when separatist movements thrive. University
of Edinburgh Professor Emeritus John Erickson writes that the implications
of Georgia’s Western push “are consequently dire for those [including high
level Russian officials] who insist doggedly that the post-Soviet ‘space’ in
its entirety, encompassing the former states of the Soviet Union, is and must
remain a closed Russian geopolitical preserve.”43 For Russia, the possibility
of NATO encroachment on the South Caucasus precludes any significant
decision concerning the separatist regions. As historian David J. Smith argues, German Chancellor Angela Merkle sealed the region’s fate when she
said that the resolution of internal conflict was a prerequisite for NATO
membership.44 From that moment onwards, South Ossetia became a pawn
in Moscow’s foreign policy strategy, described by Svante Cornell as a “revival of a classically modern, Realpolitik culture of security.”45 The South
Ossetian “secessionist” experience, along with that of other separatist states

in Eastern Europe, illustrates how ethnic conflicts can be used to further
geopolitical interests of powers like the Russian Federation in the post-Soviet space. The internationalization of the Georgian-South Ossetian conflict
shows how secession does not necessarily lead to a diminution of violence.
Therefore, the failure of South Ossetia to protect the minority rights of ethnic Georgians, its continued dependence on Russia, and likely mutation of
ethnic conflicts into geopolitical ones suggests that secession is not a viable
solution for this conflict.
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3. IMPLICATIONS
There are no clear answers to Georgian-South Ossetian conflict.
Though the director of the Institute for European, Russian and Eurasian
Studies Cory Welt argues that “the reintegration of South Ossetia…poses no challenges to conventional understandings of democracy and human
rights,” as time passes, the collective consciousness of both South Ossetians
and Georgians acquires increasingly negative perceptions of the opposing
ethnic group, making future interethnic cooperation difficult to achieve.46
Additionally, the social linkage between South Ossetia and Russia continues
to grow through the Russian domination of the media, the use of Russian as
the lingua franca, and the promotion of educational exchange programs.47 A
symbolic link also comes from the large Ossetian diaspora in North Ossetia,
an autonomous region within Russia. Thus, South Ossetia’s reintegration
into Georgia becomes more unlikely by the day.
With most citizens having dual citizenship to South Ossetia and
Russia, further integration of South Ossetia into Russia can be anticipated.
While Russia has not stated that it will pursue the annexation of the territory, its aggressive support of South Ossetia has managed to destabilize the
region, prevent Georgia from joining Western organizations such as NATO.
Moreover, through its involvement in Georgia, Russia has reasserted its influence in the Caucasus region. If secession occurred and South Ossetia
was recognized as independent state by the international community, Russia
would be encouraged to engage in even more aggressive foreign policy in
the post-Soviet sphere of influence, possibly resulting in a domino effect of
secessionist movements and a higher occurrence of violent conflicts.
Georgia is a multiethnic country with two separatist movements (the
experience of Abkhazia is very similar to that of South Ossetia), so the seCory Welt, “Balancing the Balancer: Russia, the U.S., and Conflict Resolution in
Georgia,” Global Dialogue 7, no. 3-4 (2005), 12.
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cession of one region would likely lead to that of the other. The disputed territories make up about one quarter of the Georgian territory, which means
secession would severely destabilize the already weak country. The fear of a
domino effect, not only in Georgia, but in other disputed territories that are
currently under Russian control (i.e.: Crimea and Donbass, Ukraine; Transnitria, Moldova), is already a reality shaping international geopolitics. If
the right to secede is accepted in relation to the South Ossetian dispute, the
legal precedent set by Kosovo’s independence will be reaffirmed. With Russia’s “Frozen Zone” in mind, the emergence and legitimization of separatist
movements of small and unsustainable regions can lead to the expansion
of Russian sphere of influence in the post-Soviet territory and the further
polarization of the present international political dynamics.
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ABSTRACT
This paper explores the issue of statelessness in the international system and sets
out to investigate why it remains unsolved. It argues that the answer lies in a fundamental
contradiction in international law -- the simultaneous protection of the individual’s
human right to nationality and the state’s right to determine its nationals. This paper
analyzes the issue through two key case studies: Slovenia and Myanmar. It suggests
that given the legal ambiguity, the successful resolution of statelessness is a question
of geography and the values and interests of the regional supranational organization to
which the state in question belongs. Those regions that are characterized by values and
interests that support human rights and intervention are more likely to resolve issues
of statelessness while those regions that place higher value on sovereignty and have
interests in non-intervention will be far less likely to intervene in states’ internal affairs.

I. INTRODUCTION
The phenomenon of statelessness has plagued the international
community since the end of World War I. This paper investigates why,
despite the rise of the human rights and refugee regimes, the issue of
statelessness remains unsolved. To do so, it will review the legal reality of
statelessness and then argue that there exists a fundamental contradiction
in international law that makes statelessness uniquely difficult to address.
This contradiction, which arises from international law simultaneously
protecting the individual’s human right to nationality and the state’s right to
determine its nationals according to domestic law, creates the opportunity to
render peoples stateless. This paper will then examine two key case studies:
Slovenia will represent a successful handling of statelessness while Myanmar
will demonstrate a failure. After analyzing the similarities and differences
between the two cases, this paper will suggest that given the legal ambiguity
surrounding statelessness, the successful resolution of statelessness depends
on the values and interests of the regional supranational organization to
which the state in question belongs. Those regions that, shaped by their
geographies and histories, are characterized by values and interests that
support human rights and intervention are more likely to resolve issues of
statelessness; those regions that place a higher value on sovereignty and
have interests in non-intervention will be far less likely to intervene in
states’ internal affairs.
2. DEFINING STATELESSNESS

“Witness accounts, satellite imagery and data, and photo and
video evidence gathered by Amnesty International all point to the same
conclusion,” contends Amnesty International. They continue, “Hundreds of
thousands of Rohingya women, men, and children have been the victims
of a widespread and systematic attack, amounting to crimes against
humanity.”1 How exactly is a state able to perpetrate these crimes against its
own citizens in the human rights age without consequence? The answer lies
in the word “citizen.” According to Myanmar’s domestic law, the Rohingya
are no longer considered citizens and thus do not hold the rights of citizens.
They belong to no nation, are protected by no law. They are stateless.
1
“Myanmar: Crimes against humanity terrorize and drive Rohingya out,” Amnesty International,
October 18, 2017, https://www.amnesty.org/en/latest/news/2017/10/myanmar-new-evidence-ofsystematic-campaign-to-terrorize-and-drive-rohingya-out/.

101

At this point, it becomes necessary to legally distinguish the
stateless person from the refugee or internally displaced person (IDP). The
refugee is legally defined as someone who “owing to a well-founded fear
of being persecuted for reasons of race, religion, nationality, membership
of a particular social group, or political opinion, is outside the country of
his nationality, and is unable to or, owing to such fear, is unwilling to avail
himself of the protection of that country.”2 Refugees, in short, are citizens
who fled their states for fear of persecution. Once outside their state, however,
they are well protected under clear and strong international law. This is not
to say that all states always uphold their obligations to protect refugees, but
that legally the refugee outside his nation is entitled to safe asylum, medical
2
UN High Commissioner for Refugees (UNHCR), The 1951 Convention Relating to the Status
of Refugees and its 1967 Protocol, September 2011, available at: http://www.refworld.org/
docid/4ec4a7f02.html [accessed 16 December 2017]
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care, schooling, work, and basic human rights and freedoms as would be
extended to any other foreign legal resident.3
An IDP is a citizen forced to relocate within his or her state “to avoid
the effects of armed conflict, situations of generalized violence, violations
of human rights or natural or human-made disasters.”4 IDPs, by definition,
cannot have crossed an international border. Unlike refugees who are outside
their state and entitled to international protections, IDPs “being inside their
country, remain entitled to all the rights and guarantees as citizens and other
habitual residents of their country. As such, national authorities have the
primary responsibility to prevent forced displacement and to protect IDPs.”5
The 1948 Study on Statelessness conducted by the United Nations
Ad Hoc Committee on Refugees and Stateless Persons defines the stateless
as “persons who are not nationals of any State, either because at birth or
subsequently they were not given any nationality, or because during their
lifetime they lost their own nationality and did not acquire a new one.”6
The stateless, without citizenship, do not qualify as refugees or IDPs.
Accordingly, they are not entitled to international refugee protections, nor
are they protected by any state. Furthermore, acquisition of citizenship is
not so simple as the above report might suggest; domestic laws often ban
particular groups, primarily ethnic minorities, from acquiring citizenship.
The domestic procedures for conferring citizenship are unique to each state,
but typically include some combination of jus sanguinis and jus soli, that is
right of blood (citizenship granted by parentage) and right of soil (granted
by birth in the territory). Jus sanguinis laws prove particularly problematic,
as they frequently serve to determine nationality along ethnic lines and in
doing so render ethnic minorities stateless.

The right to a nationality is upheld in the Universal Declaration of Human
Rights (UDHR), the International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD), the International Covenant on
Civil and Political Rights (ICCPR), the Convention on the Rights of the
Child, the Convention on the Elimination of All Forms of Discrimination
against Women (CEDAW), the Convention on the Nationality of Married
Women, the Convention on the Rights of Persons with Disabilities, and the
International Convention on the Protection of the Rights of All Migrant
Workers and Members of Their Families.7
Furthermore, many international bodies and covenants assert that
the right to a nationality protects against arbitrary deprivation of citizenship.
The UDHR claims “No one shall be arbitrarily deprived of his nationality
nor denied the right to change his nationality.”8 The ICCPR too holds that
“No one shall be arbitrarily deprived the right to enter his own country.”9
The ICERD further enshrines the “right to leave any country, including one’s
own, and return to one’s country.”10 In 2009, the United Nations Human
Rights Council prepared a report on behalf of UN Secretary-General on
“human rights and the arbitrary deprivation of nationality.” This report
advocates, “The prohibition of arbitrary deprivation of nationality, which
aims at protecting the right to nationality, is implicit in provisions of human
rights treaties that prescribe specific forms of discrimination.”11 Article
27 states, “Deprivation of nationality resulting in statelessness would
generally be arbitrary unless it served a legitimate purpose and complied
with the principle of proportionality.”12 There is evidently no shortage of
international conventions honoring the right to nationality and protection
from arbitrary deprivation.
At the same, however, international law grants the state the right to
determine who is and is not a national. The Convention on Certain Questions
Relating to Nationality law holds that “It is for each State to determine under
its own laws who are its nationals. This law shall be recognized by other

3. THE DIFFICULTY: CONTRADICTION IN INTERNATIONAL LAW
The fundamental contradiction that allows for statelessness lies in the
simultaneous sanctity under international law of the universal human right
to nationality and the state’s sovereign right to determine its citizenship.
3
United Nations High Commissioner for Refugees, “Protecting Refugees: questions and answers,”
UNHCR, February 01, 2002, http://www.unhcr.org/afr/publications/brochures/3b779dfe2/protectingrefugees-questions-answers.html.
4
“IDP definition,” UNHCR|Emergency Handbook, https://emergency.unhcr.org/entry/67716/idpdefinition.
5
“IDP definition,” UNHCR|Emergency Handbook, https://emergency.unhcr.org/entry/67716/idpdefinition.
6
Eric Fripp, Nationality and Statelessness in the International Law of Refugee Status (Oxford and
Portland, Oregon: Hart Publishing, 2016), 96.

7

“Right to a Nationality and Statelessness,” United Nations Office of the High Commissioner, http://
www.ohchr.org/EN/Issues/Pages/Nationality.aspx.
8
UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A
(III), available at: http://www.refworld.org/docid/3ae6b3712c.html
9
Article 12 (4), UN General Assembly, International Covenant on Civil and Political Rights, 16
December 1966, United Nations, Treaty Series, vol. 999, p. 171, Article 12(4). available at: http://
www.refworld.org/docid/3ae6b3aa0.html.
10
Article 12 (4), UN General Assembly, International Covenant, 5(d) (i) – (ii).
11
UN Human Rights Council, Human Rights and arbitrary deprivation of nationality: Report of the
Secretary-General, 14 December 2009 (UN Doc A/HCR/13/34), available at: www.refworld.org/
docid4b83acb2.html.
12
UN Human Rights Council, Report of the Secretary-General.
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States in so far as it is consistent with international conventions, international
custom, and the principles of law generally recognized with regard to
nationality.”13 The latter part of this 1st Article is rather confusing; which
international conventions, customs, and principles it refers to is unclear.
The case could and has be made by supporters of the human rights regime
that it refers to international law discussed above. This would mean that
states’ right to determine nationals would defer to international conventions
protecting the right to nationality and protection from arbitrary deprivation.
The opposite argument, favoring state sovereignty and the abundance of
law protecting it, is bolstered by Article 2 of the same Convention, which
states, “Any question as to whether a person possesses the nationality of
a particular State shall be determined in accordance with the law of the
State.”14 This lack of clarity and the soundness of both arguments allow for
each state to choose whether or not to act in accordance with conventions
protecting against statelessness, and for other states in the global community
to interpret whether or not they consider those acts legal.
Many attempts have been made to reconcile the legal disconnect
between the universal right to nationality and the domestic right of the
state to determine its nationals. One such example is Special Rapporteur
Córdova’s Report on Elimination or Reduction of Statelessness for the
International Law Commission written in 1953. In Article 14, Córdova
writes that “international law may also restrict the authority of the State to
deprive a person of its own nationality. There are cases in which international
law considers that a certain national legislation is not legal because it comes
into conflict with the broader interests of the international community.”15
Article 15 further clarifies that “the right of individual States to legislate
in matters of nationality is dependent upon and subordinate to the rules
of international law on the subject, and that, therefore, these questions of
nationality are not, as has been argued, entirely reserved for the exclusive
jurisdiction of the individual States themselves.”16
These statements, however, remain both controversial and difficult
to enforce. While the spirit of international law is arguably in line with
Córdova’s call for states to defer to international convention, the letter of the
law protects the sovereignty of states and does not directly address the gap

between the individual right to nationality and the state’s right to determine
citizenship. Paul Weis, co-author of the Convention Relating to the Status of
Refugees, explains in his now standard work Nationality and Statelessness
in International Law: “to the extent that there are no rules of international
law imposing a duty on States to confer their nationality, and few, if any,
rules denying or restricting the right of States to withdraw their nationality,
one may say that statelessness is not inconsistent with international law.”17
Without international law instructing the state to create in its domestic law
a standard set of rules regarding citizenship, Córdova’s report is easily
ignored or contested. Any such laws would constitute a breach of state
sovereignty and it is extremely unlikely they will ever arise, at least in
any form other than purely voluntary guidelines. Thus, the contradiction
between the right of the individual and the right of the state remains, and
with it the opportunity for states to deprive unwanted individuals, mainly
ethnic minorities, of citizenship.
Recognizing the weakness of international law concerning
statelessness, the UN established the 1954 Convention relating to Status
of Stateless Persons. Rather than address the cause of the problem by
attempting to impose duties or restrictions on states, the Convention instead
focused on easing the symptoms. According to the UNHCR, the “1954
Convention is designed to ensure that stateless people enjoy a minimum
set of human rights.”18 These rights, as will be discussed at greater length
in the case studies below, are far from upheld. The 1961 Convention on the
Reduction of Statelessness, on the other hand, actually attempted to address
the root of the problem by providing something very close to the laws Weis
referred to as non-existent. It “requires that states establish safeguards in
their nationality laws to prevent statelessness at birth and later in life…
establishes that children are to acquire the nationality of the country in
which they are born if they do not acquire any other nationality” and “sets
out important safeguards to prevent statelessness due to loss or renunciation
of nationality and state succession.”19 This convention represents the most
direct attempt to combat statelessness but has unfortunately been met with
minimal success. Unsurprisingly, states were slow to forgo their right to
determine citizenship. Only 61 states are party, as compared to the 83 that

13

17
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League of Nations, Convention on Certain Questions Relating to the Conflict of Nationality Law,
13 April 1930, League of Nations, Treaty Series, vol. 179, p. 89, No. 4137, available at: http://www.
refworld.org/docid/3ae6b3b00.html.
14
League of Nations, Convention on Certain Questions.
15
ILC, ‘Report on the Elimination or Reduction of Statelessness’ (1953) UN Doc A/CN.4.64;ILC,
Yearbook of the International Law Commission, vol II (1963) 167 [14]-[15]
16
ILC, ‘Report on the Elimination or Reduction of Statelessness’; ILC, Yearbook, 167 [14]-[15].

Paul Weis, Nationality and Statelessness in International law (Westport, CT: Hyperion Press,
1979).
18
“UN Conventions on Statelessness,” UNHCR, http://www.unhcr.org/en-us/un-conventions-onstatelessness.html.
19
“UN Conventions on Statelessness,” UNHCR.

106

107

THE BROWN JOURNAL OF PPE

STATELESSNESS

are party to the 54 Convention. Further, the two states that will now be
discussed as case studies are not party to the convention, highlighting the
weakness of protections for the stateless.

Rendering Stateless: Domestic Citizenship Law

4. CASE STUDIES
Having established that international law does not conclusively
protect against statelessness, the question arises as to why statelessness is
successfully addressed in some cases and not in others. In answering this
question, this paper next presents an example of the successful resolution
of an issue of statelessness, which occurred in Slovenia, and an example
of the devastating consequences of statelessness left unresolved, which is
currently occurring with the Rohingya people in Myanmar. While these two
cases, of course, represent only two examples of statelessness, they were
selected specifically to represent the two opposite ends of the spectrum,
success and failure.
Case Study 1: Slovenia
The Republic of Slovenia is a rather young state, having only
gained independence in 1991 amidst the dissolution of the Socialist Federal
Republic of Yugoslavia (SFRY). The Slovene desire for independence,
however, stretches back much further. The ethnically Slovene people (not
to be confused with the “Slovenian”, meaning of Slovenia) have throughout
history belonged to various states and empires, including the Roman
Empire, the Holy Roman Empire, and the Habsburg Monarchy. After World
War I, Slovenes for the first time attained a degree of independence through
participation in the formation of the State of Slovenes, Croats and Serbs.
The State of Slovenes, Croats and Serbs later joined with Serbia to become
the Kingdom of Serbs, Croats and Slovenes, which was renamed the
Kingdom of Yugoslavia in 1929. After occupation by Germany, Hungary,
and Italy during World War II, Slovenia joined the SFRY. Under the rule
of Josip Tito, Slovenia enjoyed considerable economic rights and freedoms
that allowed their economy to flourish. Upon Tito’s death, politicians across
the SFRY, most notably Slobodan Milosevic, mobilized support by taking
advantage of existing ethnic hostilities. In addition to ethnic tension, the
Slovenes felt exploited by the SFRY, which redistributed the fruit of their
economic success to support the less successful economies of other SFRY
republics. Slovenia held a referendum in 1990 and became independent in
June of 1991.

The history of subordination instilled in Slovenes the desire for not
only independence but also the establishment of a national identity. After
discontent with the communist and multi-ethnic SFRY, Slovenia was quick
to write its independence into law with the drafting of a new constitution for
a democratic and ethnically homogenous state. As occurred in many postYugoslav states, Slovenia’s constitution and citizenship laws defined the
emergent state along ethnic lines. The preamble to Slovenia’s constitution
invokes the identity of the majority ethnic group, Slovenes, reading
“[Proceeding…] from the historical fact that in a centuries-long struggle for
national liberation we Slovenes have established our national identity and
asserted our statehood.”20 Igor Štiks describes the way Slovenia drafted their
new legislation, saying, “[W]hat initially presented itself as ethnic solidarity
and a nationalist vision of recomposition of previously existed communities
into neatly divided ethnocultural groups governing ‘their’ territory was soon
enshrined in legislation” through the use of “citizenship laws as an effective
tool for ethnic engineering.”21
Under the SFRY system, each citizen held citizenship both to
the SFRY and to one of its republics. The same month they achieved
independence, June of 1991, Slovenia adopted the Citizenship Act of the
Republic of Slovenia. The Act provided that those individuals who held both
SFRY and Slovenian citizenship prior to the referendum on independence in
1990 (a year before Slovenia was actually independent) were automatically
considered citizens. Those who were not had a six-month period to apply
for citizenship, after which they would become illegal aliens.22 While on its
face this law may seem innocent enough, Štiks explains, “[T]he law itself
becomes quite controversial when we consider that it enabled policies of
ethnic engineering.”23
After the six months passed, those who had not acquired citizenship,
either because they had not applied or had not been approved, were rendered
stateless. Slovenia now recognizes it left 18,205 people stateless, while the
20
Constitution of the Republic of Slovenia [Slovenia], 23 December 1991, available at: http://www.
refworld.org/docid/4c407ae62.html.
21
Igor Štiks, Nations and Citizens in Yugoslavia and the Post-Yugoslav States: One hundred Years of
Citizenship (London: Bloomsbury Academic, 2015), 20.
22
Citizenship Act of the Republic of Slovenia [], 25 June 1991, available at: http://www.refworld.org/
docid/3ae6b5271b.html
23
Igor Štiks, Nations and Citizens in Yugoslavia and the Post-Yugoslav States: One hundred Years of
Citizenship (London: Bloomsbury Academic, 2015), 160.
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European Court of Human Rights places the number at 25,671.24 Many
of these citizens never applied for citizenship because they were born in
Slovenia and assumed jus soli they were citizens, because they were simply
unaware of the law at all, or because they did not understand it applied to
them.25 Others did attempt to apply, but were limited by the “short application
period of six months, confusing procedures, numerous difficulties in
obtaining all necessary documents at the moment of Yugoslavia’s break-up
and subsequent escalation of violence, and finally by the overall political
confusion since Slovenia was still legally part of the SFRY and was not
internationally recognized until January 1992.”26 Another group had their
applications denied, for example, for failing to satisfy the requirement that
they not “endanger public order”27 (which was not defined) or that they
possess “assured residence and sufficient income that guarantees material
and social security.”28
The government did not provide notification or explanation to those
in danger of losing citizenship. Štiks explains that this “confusion was only
partly the product of an unstable political context” and that the government
in reality “created confusion intentionally. Arbitrariness could be found
in many of the legal prescriptions and actual administrative practices, and
was clearly part of a general strategy” under which “the citizenship laws
and the procedures for acquiring new citizenship proved to be the main
weapon of administrative ethnic engineering.”29 The result was that those
of ethnically Slovene descent were accepted jus sanguinis as citizens,
while thousands of ethnic minorities, despite being born in Slovenia or
having extended residence, were denied. Those ethnic minorities who did
not acquire Slovenian citizenship were literally erased from the national
registries overnight. “Their documents (e.g. passports, driver’s licenses and
IDs) were invalidated. They lost all civic and social rights, jobs, health care
and social benefits, and became ‘dead’ from an administrative point of view
– they were izbrisani, i.e. erased.”30 To be dead from an administrative point

of view has very tangible consequences. Losing their citizenship meant the
loss of both health care and legal employment, which in turn drove many to
homelessness.31
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Igor Štiks, Nations and Citizens, 160.
Jasmine Demi´c, “The Erasure: Administrative Ethnic Cleansing in Slovenia,” The Erasure:
Administrative Ethnic Cleansing in Slovenia - ERRC.org, October 29, 2003, , http://www.errc.org/
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Igor Štiks, Nations and Citizens in Yugoslavia and the Post-Yugoslav States: One hundred Years of
Citizenship (London: Bloomsbury Academic, 2015), 160.
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Citizenship Act of the Republic of Slovenia,  25 June 1991, Article 10 (8). available at: http://www.
refworld.org/docid/3ae6b5271b.html
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Citizenship Act of the Republic of Slovenia, Article 10(4)
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Igor Štiks, Nations and Citizens in Yugoslavia and the Post-Yugoslav States: One hundred Years of
Citizenship (London: Bloomsbury Academic, 2015), 163.
30
Igor Štiks, Nations and Citizens, 160.
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Domestic Response: Judicial Failure
Though Slovenia enjoys a highly functioning judicial system, the
numerous attempts of stateless peoples to bring their case to Constitutional
Court saw very little success. In 1999, the Constitutional Court did find the
Citizenship Act illegal and called on the legislature to correct it.32 However,
when legislation to do so was drafted, voter turnout was “less than a third of
the 1.6 million electorate, and the Act was rejected by almost 95 percent.”33
Mild, yet certainly insufficient, progress came in the form of an amendment
to the Citizenship Act in 2002 creating a new article stating that “An adult
may obtain Slovenian citizenship if he or she is of Slovenian descent
through at least one parent and if his or her citizenship in the Republic of
Slovenia has ceased due to release, renunciation, or deprivation or because
the person had not acquired Slovenian citizenship due to his historical
circumstances.”34 Essentially, this amendment provided the option for
ethnic Slovenes who had been rendered stateless in the confusion of 1991
to reclaim citizenship. It did nothing, however, for those who had been born
in Slovenia to non-Slovene parents and thereby required citizenship jus soli.
For these individuals, the new law introduced naturalization, which required
the applicant “have lived in Slovenia for ten years,” “not constitute a threat
to public order,” “fulfill his or her tax obligations and has a guaranteed
permanent source of income,” and possess the “required knowledge of the
Slovene language.”35 This last requirement included a language examination
where none existed before. Many of the stateless possessed insufficient
mastery of the language, their first languages being Croatian, Serbian,
Italian or Hungarian.36 These requirements provided opportunity for ethnic
discrimination, both obviously in the language examination and more subtly
via the undefined “threat to public order.”
31
Open Society Justice Initiative, “European Court Strengthens Protections against Statelessness in
Slovenia Ruling,” Open Society Foundations, June 26, 2012, , https://www.opensocietyfoundations.
org/press-releases/european-court-strengthens-protections-against-statelessness-slovenia-ruling.
32
Rainer Bauböck, Bernhard Perchinig, and Wiebke Sievers, eds., Citizenship Policies in the New
Europe Expanded and Updated Edition (Amsterdam University Press, 2009), 302.
33
Bauböck, Perchinig, Sievers, eds., Citizenship Policies in the New Europe, 302.
34
Rainer Bauböck, Bernhard Perchinig, and Wiebke Sievers, eds., Citizenship Policies in the New
Europe Expanded and Updated Edition (Amsterdam University Press, 2009), 312.
35
Bauböck, Perchinig, Sievers, eds., Citizenship Policies in the New Europe, 312.
36
“Languages across Europe: Slovenia,” BBC, http://www.bbc.co.uk/languages/european_
languages/countries/slovenia.shtml.
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rule. Research Professor Azeem Ibrahim explains, “Up to this point in time,
the histories of Burma and Arakan were largely separate...”44 A series of
Anglo-Burmese wars thereafter ended in further British conquerings and
their establishing “a clear division between a central region dominated by
the Burman majority and outlying regions in which a complex patchwork of
ethnic groups lived alongside one another.”45
The ethnic origins of the Rohingya have recently been questioned.
One group, including Ibrahim, contends “the Rohingyas settled in Burma
in the ninth century, which, through the ages, have mixed with Bengalis,
Persians, Moghuls, Turks, and Pathans, in line with the historically pluralistic
population of Arakan State,” while the other considers them to be “illegal
Chittagonian Bengalis who arrived as a by-product of British colonial rule.”46
Unfortunately for the Rohinyga, the latter view has become widely accepted
in Myanmar. In addition to being considered foreign, the association with
British colonial rule is dangerous for the Rohingya. The British placed
the ethnically Burmese Buddhist majority lower on the hierarchy during
their rule than the Rohingya Muslims.47 The Burmese deeply resented their
inferior status, colonial rule, and the preferential treatment bestowed upon
the Rohingya. Additionally, the Rohingya supported the British occupation.
Ibrahim identifies this historical “link between religion, ethnicity and antiBritish sentiment” as having a “profound influence”48 in creating the intense
ethnic hatred felt toward the Rohingya today.
During World War II, Japan invaded and took over the region from
the British. While the ethnic Burmese ranged from indifferent to supportive
of the Japanese, the Rohingya supported British rule. This further heightened
ethnic tensions in the area. The British recruited soldiers from both the
Rohingya and ethnically Burmese, promising both groups independence
after the war in exchange for their service. General Aung San famously led
the Burmese to fight, first for the Japanese who made similar promises for
independence, then later for the British.
When Burma became independent in 1948, the Rohingya petitioned
to join the Muslim state of East Pakistan. The petition was rejected, but
had the effect of leading the “Burmese authorities to regard the Muslim
population of Arakan as hostile to the new regime and to see them as

In 2006, the case of the stateless of Slovenia was brought before the
European Court of Human Rights. After deliberation, the Court found “in July
2010 that Slovenia had violated the right to private life under article 8 of the
European Convention on Human Rights.”37 Slovenia appealed and the case
was taken up by the Grand Chamber, which held in July 2011 that Slovenia
had breached Article 8, as well as Article 14, prohibiting discrimination, and
Article 13, the right to an effective remedy.38 The Court “ordered Slovenia
to pay between €29,400 and €72,770 to each of the six applicants in the
case,” which amounted to “€150 per person per month” 39 spent stateless.
While this case represented only a handful of the erased, it has set both
legal and normative precedent for other stateless persons of Slovenia, who
now have 65 cases pending. 40 James Goldstone, executive director of the
Open Society Justice Initiative, remarked, “This decision should enable
thousands of the ‘erased’ to finally receive legal recognition…the judgment
represents an important milestone in strengthening international norms
against statelessness.”41
CASE STUDY 2: MYANMAR
“The word ‘Rohingya’ is a historical name for the Muslim
Arakanese.”42 Arakanese refers to the region formerly called Arakan, now
a territory of Myanmar known as the Rakhine State. Arakan experienced
periods of independence and domination until 1784, when it was “formally
annexed by the Kingdom of Burma.”43 This annexation later brought the
ire of the British, who also had interest in the region. This resulted in the
First Anglo-Burmese War, lasting from 1824 to 1826. It is important to note
that this date of 1824 is now used in Myanmar as the marker of colonial
37
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outsiders whose loyalty lay with a different state. These events helped create
a belief that only Buddhists could really be part of the new state.”49
Burma’s history has been complex since achieving independence,
but for the sake of brevity, it is here heavily condensed. Burma experienced
a short period of democracy wracked with ethnic conflict and civil strife.
General Ne Win first established a caretaker government, then later launched
a military overthrow in 1962. Under military rule, Burma met protest and
opposition with arrest and violence. In 1988, amid severe unrest, Ne Win
stepped down. Student protests were met with police brutality, triggering
demonstrations and further protests that were in turn met with militarygrade violence. After a period of chaos and revolutionary fervor, General
Saw Maung lead a coup, became Prime Minister, and instituted martial law.
It was in 1989 that the military government changed the state’s name to
Myanmar. Notably, in 1991, Aung San Suu Kyi, daughter of famed General
Aung San who had helped bring independence but was assassinated before
it was realized, received the Nobel Peace Prize while under house arrest for
her words regarding peaceful reform. Throughout the 2000s, the military
government made several small steps to ease Myanmar into democracy,
culminating in 2011 with political reform and the release of Suu Kyi from
house arrest. Under the new democracy, Suu Kyi won a seat in parliament
in 2012. She was elected to the presidency in 2015, but is constitutionally
barred from the presidency. She is the de facto state leader, but called
officially “State Counselor.”

Law created categories of citizenship grouped by ethnicity. The groups
were meant to align with length of bloodline prior to 1824 (the date marking
the start of colonial rule). If a group was not considered indigenous prior
to British rule, they were declared foreigners. This is what happened to the
Rohingya, who subsequently became stateless. The Law includes steps for
naturalization, but as Ibrahim explains, “[T]he one category that is excluded
is someone born to two parents neither of whom are already citizens (the
Rohingyas are therefore, by definition, excluded).”52 In the most recent
census (2015), “Rohingya” was not listed among the 135 ethnic groups, and
their status as illegal residents was cemented.
The stateless Rohingya have been systematically abused for decades,
but in 2012 there was an incident wherein an ethnically Burmese Buddhist
woman was raped by a Muslim Rohingya man that escalated the crisis.53
Violence against the Rohingya became severe and their status as stateless
both intensified the hatred directed towards them (as it confirmed their status
as illegal Bangladeshis) and left them without legal protection or recourse.
For his report for the Journal of Contemporary Criminal Justice, Ullah
conducted 29 interviews with Rohingya. He found the situation far worse
than the lack of income or healthcare experienced by the erased in Slovenia.
Rohingya women explained how their “status of statelessness makes them
vulnerable to sexual attack at different levels by pirates, bandits, members
of the security forces, smugglers, or other refugees.”54 One interviewee, Mr.
Kalam, explains his experience as follows:

Rendered Stateless: Domestic Citizenship Law
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It was during the time of unrest in 1974 that an intense need to divert
public dissatisfaction resulted in the Emergency Immigration Act. The Act
“imposed ethnicity-based cards (National Registration Certificates), with the
Rohingya only being eligible for Foreign Registration Cards (non-national
cards).”50 These cards represented the first step in depriving the Rohingya
of their citizenship. The 1974 Constitution of the Socialist Republic of the
Union of Burma then defined citizenship jus sanguinis, giving it to those
whose parents were citizens in 1947 – a time when the Rohingya were not
formally citizens (as they had never been required to register, given their
assumed citizenship jus soli).51 Finally, in 1982, the Burmese Citizenship
49
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position, that journey requires them to brave the sea. Ullah’s interviewees
describe the danger of the journey, which included starvation, beatings,
and observed suicide of many who threw themselves overboard.57 Those
who survived the crossing were often treated no better upon arrival. Human
Rights Watch issued a report in 2009 entitled “Perilous Plight” following
the emergence of graphic images of a group of Rohingya on board a boat
from Myanmar to Thailand.58 The report discusses “Thailand’s callous
‘push-back’ policy,”59 calling out the Thai government for “saying that the
Rohingya were economic migrants, not refugees, and that Thailand could
not absorb the flow.”60 Worse than sending the Rohingya back to Myanmar
(which would breach non-refoulement laws if the Rohingya were legally
refugees61, 62) is the reality that “In May 2015, gruesome mass graves were
unearthed in southern Thailand, revealing scores of bodies belonging to
mostly Rohingya refugees.”63 The Rohingya represent the very worst
possible outcome of statelessness. They exemplify the way in which a people
without citizenship or refugee status become vulnerable. This vulnerability,
when applied to a despised people, results in some of humanity’s darkest
crimes, many of which are now being identified as ethnic cleansing64 and
crimes against humanity.65

Domestic Response: Endorsement and Ignorance
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As described, there is an abundance of evidence supporting the fact
that the violence against the Rohingya is state-sponsored. Ullah calls it
“organized, incited, and committed by local political party operatives, the
Buddhist monkhood, and ordinary Arakanese, directly supported by state
security forces.”66 There is no functioning judicial infrastructure to speak of
in Myanmar, though if there were it would be useless given the intermittent
application of martial law. Suu Kyi, to the great disappointment of the West
who honored her with the Nobel Peace Prize, has been largely silent and
apathetic regarding the Rohingya. She avoids using the word “Rohingya”
in interviews, mentioning it only in connection with the Arakan Rohingya
Salvation Army, a Rohingya resistance group, which she claims commits
acts of terrorism.67 In one interview, Suu Kyi downplayed the crisis to such
an extent that she referred to it as a “quarrel.”68 When cornered by the media,
she claims the West exaggerates the crisis.69 Furthermore, the government
of Myanmar has been accused of interfering with humanitarian aid meant
for the Rohingya. The Rahkine National Party spokesperson justified
restricting the aid supply as follows: “When the international community
give them [Rohingya] a lot of food and a lot of donations, they will grow
fat and become stronger, and they will become more violent.”70 In keeping
with this logic, borders were shut to international agencies attempting to
help the Rohingya, such as Médecins Sans Frontiéres (the French branch of
the NGO Doctors Without Borders), in what the ISCI calls deliberate “state
actions designed to systematically weaken the Rohingya community.”71
66
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International Response: Non-Intervention

from the Summit, is a far cry from intervention or even condemnation by
fellow ASEAN states. As is typical of the culture of ASEAN (which will be
discussed later at length), the problem is identified as an issue of stability
rather than human rights.
Bangladesh, which is not an ASEAN member, has worked with
the United Nations Development Programme to create a Humanitarian
Response Plan.78 The Plan seeks to raise US $434 million for humanitarian
aid, resources, and improved infrastructure in the host communities
receiving the influx of Rohingya. The area to which most of the Rohingya
arrive, Cox Bazar, has a “population of 2,290,000 predominantly Bengali
Muslims, is one of Bangladesh’s poorest and most vulnerable districts, with
malnutrition and food insecurity at chronic moderate levels, and poverty
well above the national average.”79 The Plan stressed the difficulty for Cox
Bazar to accommodate the Rohingya who are “adversely affecting the
food security and nutrition situation, and impacting the local economy by
introducing a labor surplus which has driven day labor wages down, and
an increase in the price of basic food and non-food items.”80 The Plan also
identifies a need for capital to address the issue of the increase in the illegal
methamphetamine “yaba” coming from Myanmar and entering the local
drug trafficking circles in Cox Bazar.81

The international response has largely been that of naming and
shaming. Both Amnesty International72 and Human Rights Watch73 have
labeled the abuses in Myanmar as Crimes Against Humanity. The US
has responded with words of condemnation. Rex Tillerson, US Secretary
of State, stated in November of 2017, “These abuses by some among
the Burmese military, security forces, and local vigilantes have caused
tremendous suffering... After a careful and thorough analysis of available
facts, it is clear that the situation in northern Rakhine state constitutes ethnic
cleansing against the Rohingya.”74 Yet, the only action taken has come in
the form of diplomatic visits, verbal urges, and sanctions that were lifted in
2015. The European Union also lifted their sanctions in 2013 (except for an
arms embargo). The UN has crafted reports and condemnations, but there
has been no mention of action beyond the normative sphere. The UN has
plans drafted for providing the Rohingya in Bangladesh with resources and
aid,75 but despite the talk of crimes against humanity and ethnic cleansing,
there has been no movement in the General Assembly toward humanitarian
intervention beyond aid.
On the regional level, Myanmar is a member of the new supranational
organization ASEAN (Association of Southeast Asian Nations). The 30th
ASEAN Summit in April of 2017 notably did not include the crisis in
Myanmar on its agenda and made no mention of it throughout the entirety
of the Summit.76 According to an article from The Diplomat, President
Widodo of Indonesia expressed to Suu Kyi “that stability in Myanmar
was important not only for the country but also the region.”77 This passing
comment, representing the most direct acknowledgement of the crisis
72
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5. CASE STUDY ANALYSIS
Similarities:
Both cases of statelessness begin with the establishment of
independent states freeing themselves from the influence of larger empires
they felt exploited by. Slovenia emerged from the SRFY, while Myanmar
gained independence from British colonial rule. Both states had preexisting
ethnic tensions and upon independence used jus sanguinis citizenship laws
as tools of ethnic engineering to establish national ethnic identities that
privileged the ethnic majority over ethnic minorities. Slovenia’s citizenship
law was written in 1990, while Myanmar’s was written just a few years
prior in 1982. Both states are members of the UN and have affirmed the
78
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Universal Declaration of Human Rights. Both have chosen to join regional
supranational organizations: Slovenia both the European Union and the
Council of Europe, and Myanmar ASEAN. The Council of Europe has a
doctrine of human rights, titled the European Convention on Human Rights,
while ASEAN has formed the ASEAN Intergovernmental Commission
on Human Rights and has included human rights law explicitly in their
Charter.82
While both case studies feature a recent history of independence,
only Myanmar has a colonial history. Among the many long-term effects of
colonialism is the exacerbation of deep ethnic tensions.83 While the ethnic
Slovenes had a desire to assert their independence and bolster their ethnic
identity, they did not have a history of ethnic conflict rooted in colonial
oppression. The ethnic majority of Myanmar, however, harbors a hatred of
the Rohingya for their support of the British colonizers and their privileged
position under colonial rule. This hatred, left to fester for centuries and
passed down through generations, helps to explain the view of the Rohingya
dominant in Myanmar: that they are Bangladeshi foreigners that have no
place in Myanmar.
Another difference, also attributable (at least in part) to colonial
legacy, is in development status. Slovenia is affluent and highly developed,
as is typical of European states. Myanmar, like many Southeast Asian
states, has been a Least Developed Country since 1987. For the last thirty
years, they have not been able to reduce their Economic Vulnerability Index
the requisite degree to graduate to a Developing Country.84 Development
Status, of course, reflects the state economy, but it also includes rates of
literacy, undernourishment, child mortality, and education.85 These factors
influence the political realities of states. Slovenia has had the opportunity
to invest in infrastructure and education that allows for high quality of life,
reduced ethnic divide, and high levels of institutionalization and rule of law.
Myanmar, on the other hand, has not had the resources to engage in those
opportunities, and instead faced poverty that only hindered rule of law,
aggravated tensions, and made people susceptible to mobilization along
ethnic lines by military and political opportunists.

While both states are part of supranational regional organizations,
the strength, values, and interests of these two organizations are vastly
different. The Council of Europe, founded in 1949, is characterized by a
culture committed to Human Rights. Being an old organization comprised
of wealthy and like-minded states, it has been able to develop strong
institutions. The interest in and capacity to enforce human rights law manifests
in the strength of the European Court of Human Rights and the European
Convention on Human Rights. This culture of human rights and strength
of institutions combined with an interest from regional states absorbing the
stateless together brought the Court to convict Slovenia of breaching the
European Human Rights Convention. Slovenia, under the weight of this
powerful regional organization, conceded. Additionally, Slovenia is a new
member of the EU and has such had an interest in accepting the EU’s human
rights norms in order to cement their status as an EU member (and to avoid
EU sanctions).
The fledgling ASEAN, on the other hand, only recently adopted
their Charter in 2008. As such, the organization is young, weak, and not
highly institutionalized. While its Charter seeks to “protect human rights,”86
it lacks any judicial infrastructure for doing so. It does, however, contain
articles explicitly outlining: “respect independence, sovereignty, equality,
territorial integrity and national identity of all ASEAN member states,”87
“non-interference in the internal affairs of ASEAN member states,”88
“respect for the right of every Member State to lead its national existence
free from external interference, subversion and coercion,”89 and “abstention
from participation in any policy or activity, including the use of its territory,
pursued by an ASEAN Member State or non-ASEAN state or any nonState actor, which threatens the sovereignty, territorial integrity or political
and economic stability of ASEAN Member States.”90 From these articles
it is abundantly clear that the culture of ASEAN is such that it values
sovereignty and non-intervention far more than human rights. In addition
to weak institutions and a culture that respects sovereignty, the ASEAN
member states are not absorbing the Rohingya population and thus have no
interest in intervention. Gruesome as it may be, the geographic reality of
the Southeast Asian region is such that those who flee from Myanmar do so
by boat, and many do not survive the oceanic crossing. Those who do are
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headed primarily to non-ASEAN member Bangladesh. The Rohingya who
attempted to enter Thailand, which is an ASEAN member state, were either
returned to Myanmar91 or did not survive.92

Moving Forward
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FINDINGS: THE IMPORTANCE OF
REGIONAL ASYMMETRy
This paper maintains that nearly all of the above differences share a
common factor: they are regional in nature. The realities of being a European
state versus a Southeast Asian state are markedly different. These regions
have different histories, resources, levels of institutionalization, values,
cultures, and interests, all of which are reflected in the actions (or lack
thereof) of their supranational organizations. Without clear international
law, it falls on these regional organizations to choose whether to intervene
on the part of the stateless in the name of human rights or to be silent and
honor sovereignty. This essentially means that without the protection of
international law, domestic law, or refugee law, the fate of stateless peoples is
currently determined by the fortuity of geography. Should they be rendered
stateless in a region with a strong, established supranational organization
with a culture valuing human rights, their treatment will be wildly different
than a stateless person born in a region with a young, weak supranational
organization that values sovereignty.

This paper contends that the highly unequal treatment of the stateless
of Slovenia and Myanmar is unacceptable. Rather than allow the fate of
the stateless to rest upon the nature of the regional organization in place,
clear and strong legal rights and protections need be outlined for stateless
peoples. One manner of achieving this goal would be an amendment to the
laws of refugees to include stateless peoples. The refugee legally flees their
nation for “well-founded fear of persecution for reasons of race, religion,
nationality, political opinion or membership in a particular social group.”93
Amending the law such that this definition also includes persons fleeing
for well-founded fear of persecution for reasons of statelessness would
suffice. A second, more difficult, option would be to bolster a body of law
specifically for stateless peoples (like that for refugees), as the current state
of international law protecting stateless peoples is evidently insufficient.
As the legal system stands now, the global community will likely not
intervene in Myanmar until the crisis becomes so egregious as to invoke the
Responsibility to Protect, and even then it is not clear if intervention will
occur, and if so what form it will take.

6. CONCLUSION
This paper has demonstrated that the issue of statelessness
is so difficult to address because of the fundamental contradiction in
international law protecting the universal human right to nationality and
the state’s right to determine who its nationals are. When these rights come
into conflict, it remains unclear which law supersedes the other, thereby
creating opportunities for deprivation of nationality. This paper examined
one successful example of statelessness being addressed (Slovenia) and one
devastating failure (Myanmar). The case studies reveal the common use
of citizenship laws as tools of ethnic engineering in newly formed states.
They also reveal the primary difference, and thus determining factor, to be
regional. In these legally ambiguous situations it was the strength, values,
and interests of the regional organizations that determined whether or not
stateless peoples were protected.
91
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ABSTRACT
Following the tumult of the Interregnum period, Irish society was perhaps more
divided than ever before, with fissures emerging along social, political, and economic
lines in a polity already fractured by vituperous religious differences. Various ‘interests’
emerged to effect a transformation of this volatile society to their specified ideological
preference. The diverse experiences of the wars, however, ensured that even within each
‘interest’, consensus could really not be reached. Yet, Catholic discourse from this period
frequently makes reference to or addresses an “Irish nation,” and often oversimplifies war
experiences to neatly compartmentalize contemporary politics into two or three factions.
This essay aims to explore the diverse representations of such a “nation” in Catholic
writing, its variations depending on ethnic, social, or economic perspective, and assess
whether such a nation really existed. It will be shown that such discourse varied depending
on the motives of the author, refused to follow any ideological pattern, and was generally
a tool to achieve more immediate material goals such as the restoration of property. Even
so, it solidified a false depiction of a loyalist, Catholic Ireland, united by war experiences
and contemporary goals, and should be considered the starting point for Irish nationalism.

The Bleeding Iphigenia, written by Nicholas French, Bishop of
Ferns, in the early 1670s and published in 1674, informs the reader of
the principal metaphor which governs the tract: “The author hath drawne
another Iphigenia of the body of a noble, ancient Catholic Nation clad all in
red Robes.” He then claims to speak on behalf of said nation, writing that
he, “presents to the view of our gracious King Charles the second a Catholic
People, his faithful subjects wounded by thieves, and left half dead.” His
request is also spelled out: “I beseech you, gentle Reader, pray to God for
my afflicted Country, and for the Catholic Religion therein persecuted.”1
The confidence with which French asserts the existence of a Catholic nation
is striking; most scholars, including Joseph Leerssen, Tom Garvin, and
Jim Smyth, maintain that neither an Irish Catholic nation nor a concept of
Nicholas French, The bleeding Iphigenia or An excellent preface of a work unfinished,
published by the authors frind, [sic] with the reasons of publishing it.] 1675. 2, 3, 6
1
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nationalism appeared until the eighteenth century. The inherent social and
political complexities of the Restoration era (1660-88), originating from a
gaping ideological and power vacuum following the frenetic confusion of
the Interregnum, coupled with the self-interested imperative of rebuilding
of pre-Cromwellian life, effectively forestalled religious or national
coalescence. Experiences of the war and of the post-war settlement did not
fall neatly along confessional lines; in many cases, Protestants and Catholics
of certain classes or political persuasions had more in common with each
other than with their co-religionists.
However, in the discursive realm, the confusion of the Restoration
era provided fertile ground for the unification of the Irish Catholic interest.
By the time of the Glorious Revolution, Protestant lawyer Richard Cox
claimed that, “the Old English...are now so infatuated and degenerated,
that they do not only take part with the Irish, but call themselves Natives.”2
Protestants and Catholics clashed bitterly over a multitude of issues, and
the politics of memory ensured that battles fought during the 1640s were
replayed in an intellectual context. In an attempt to justify their positions
during the Interregnum, Irish Protestants aggravated the memory of the 1641
rebellion, focusing on the epoch wherein Catholic loyalty to the crown may
have been called into question. New pamphlets emphasizing the barbarity
of the Irish Catholics during said revolt proliferated, and old ones, such
as Sir John Temple’s famous 1646 account, enjoyed consistent reprintings.
The Irish parliament indirectly participated in these politics of paranoia
by forming a “committee for the preservation of the rights of Protestants”
in Ireland, in response to falsified reports of another rebellion.3 Combined
with the bitter realities of mass dispossession, political disenfranchisement,
and marginalization, one would think that the volatile Restoration period
would foster an atmosphere conducive for Catholic nationhood. However,
such a notion was not fully-fledged during the Restoration. Instead, the time
period laid the ideological framework for such a concept by embedding
the notion of Ireland as a Catholic nation in propagandistic discourse,
thus recognizing Catholic unity as a desirable goal. Though Irish Catholic
nationhood did not develop in a visible sense, it became a standard theme
of contemporary political dialogue, in which several complex versions of
unity were promulgated to support the view of individual authors. The
idea of nationhood emerged from the fray, guaranteeing that following the
Restoration period “Ireland” became a decidedly Catholic entity.
Tim Harris, “Restoration Ireland: Themes and Problems” in Restoration Ireland: Always
Settling, Never Settled, edited by Coleman A. Dennehy (Hampshire, England, 2008). 13
3
Danielle McCormack, The Stuart Restoration and the English in Ireland (Woodbridge:
Boydell Press, 2016). 35-8
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1. THE DIVISIONS IN CATHOLIC IRISH SOCIETY
The disappointing reality of Catholic Ireland in the Restoration
period was one marred by entrenched intra-communal conflict. The ancient
divisions between the Old English and Gaelic ethnicities, the two major
Catholic groups, were far from obscured. Though intermarriage and
centuries of interaction had helped to diffuse certain quotidian cultural
distinctions, sentiments of prejudice, distrust, and alienation overwhelmingly
predominated.4 State-sponsored discrimination, even by the likes of Catholic
heroes such as the Earl of Tyrconnell, and mutual animosity, served to
definitively prevent Catholics from cooperating across ethnic lines.5
Irish Catholics were no more unified by the experience of the
land settlement. On 23 October 1641, sources suggest that Irish Catholics
possessed 69 percent of Ireland’s profitable land; during the Interregnum,
this figure was reduced to 10 percent. However, when the Stuarts were
restored to the throne, Catholic land ownership increased significantly to 30
percent due to the briefly-operational court of claims, which rather clumsily
attempted to restore unjustly dispossessed Catholics, royal sympathy, and
access to patronage.6 This rather arbitrarily orchestrated and haphazard
process ensured that Catholic experiences with the settlement were myriad.
Spokesmen for dispossessed Catholics such as Sir Nicholas Plunkett
and Richard Talbot, and later the Earl of Tyrconnell, spent much of the
1660s at Whitehall lobbying for the restoration of their co-religionists. They
asserted that the 1648 peace entitled Irish Catholics to full restoration of
property of which they had been stripped by Parliamentarians, and as such
undermined the legitimacy of the Cromwellian claims.7 Perhaps the greatest
single effort occurred in 1670, when 52 dispossessed Irish Catholics and their
supporters sent Talbot to present a petition to the King and parliament for full
Catholic restoration. Delivered in the name of the King’s, “Most distressed
subjects of your kingdom of Ireland who were outed of their estates by
the late usurped government and are not yet restored,” the petition claimed
that under the terms of the 1648 peace treaty, most, if not all, Catholics
were entitled to repossession, and requested an “Act of Indemnity” and fair
Danielle McCormack, The Stuart Restoration and the English in Ireland (Woodbridge:
Boydell Press, 2016). 11-14
5
Tim Harris, “Restoration Ireland: Themes and Problems” in Restoration Ireland: Always
Settling, Never Settled, edited by Coleman A. Dennehy (Hampshire, England, 2008). 13
6
Tim Harris, “Restoration Ireland: Themes and Problems” in Restoration Ireland: Always
Settling, Never Settled, edited by Coleman A. Dennehy (Hampshire, England, 2008). 10
7
Danielle McCormack, The Stuart Restoration and the English in Ireland (Woodbridge:
Boydell Press, 2016). 87
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revision of the settlement act. The argument was underscored by a narrative
of unwavering Catholic loyalty from the Interregnum to the present in the
face of Cromwellian temptation. This argument fell on deaf ears: the Crown
rejected the proposal, citing the material and political benefits already
wrought by the land settlement.8
The land settlement meant that 20 percent of dispossessed lands did
return to Catholic hands. Patronage or sound political connections proved
to be of paramount importance in procuring articles of restoration, and men
such as Viscount Muskerry, the Marquis of Antrim, the Talbots of Malahide,
and the Earl of Carlingford found their estates restored or expanded thanks to
covert political machinations.9 Consequently, a powerful minority of “new
interest” Catholics emerged and effectively stonewalled any legislation
altering the settlement throughout the Restoration period. Indeed, they
wholeheartedly endorsed bills to confirm their titles at the expense of their
unrestored co-religionists.
In 1678 and 1680, Lord Lieutenant Ormond unsuccessfully attempted
to call a parliament to pass legislation which would fully complete the land
settlement. Under the proposed acts, the dealings of the court of claims
were to be formalized and a commission was to be entrusted to investigate
uncertain titles. In other words, further possibility of restoration would be
curtailed. Predictably, responses to the bill polarized around the experience
of the settlement; restored Catholics such as Colonel John Fitzpatrick
and Nicholas Taaffe, Earl of Carlingford actually traveled to London to
support the legislation and to counter the claims of unrestored Catholics
or their advocates who simultaneously pleaded their case at Whitehall.
The legislation was eventually killed in its crib due to the unstable political
climate resulting from the so-called popish plot, but the similarly difficult
experience of James II in attempting to overturn the land settlement provides
equally illuminating insight.
Upon his accession, distraught Catholics rejoiced over the prospect
of a co-religionist as their sovereign and hopes for a reversed land settlement
ignited anew. Yet once again the vocal minority of restored Catholics
consistently and forcefully lobbied against any alterations. In 1689, the Earl
of Tyrconnell, new Lord Deputy of Ireland, fulfilled his dream of the past two
decades and called a parliament to overturn, or at least drastically transform,
the land settlement. His efforts were met with immediate opposition. A
Ann Creighton, “Grace and Favour: The Cabal Ministry and Irish Catholic Politics,
1667-1673” in Restoration Ireland: Always Settling, Never Settled, edited by Coleman A.
Dennehy (Hampshire, England, 2008). 152
9
Raymond Gillespie, Seventeenth-Century Ireland: Making Ireland Modern (Gill and
MacMillan: Dublin, 2006). 235
8
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petition presented to James composed by “new interest” Catholics and Old
Protestants warned of the inevitable downturn the Irish economy would face
should land be confiscated from the settlement’s beneficiaries. It rejected the
disaffected Catholics’ contentions that the court of claims did not operate
for sufficient time to evaluate the Irish situation effectively, and affirmed
the conservative Declaration for Ireland of November 1660 as the basis for
the settlement. The petition ended with a cautionary warning of desertion
from the Jacobite camp if the land settlement was overturned: “Suffer me
to make one step more, and query: Whether the Catholic Purchasers now
to be turned out of possession, will join heartily with those that enter upon
them?” This faction aligned themselves with Old Protestant representatives
in the House of Lords to block the legislation. In the end, those in favor of
repeal represented the larger interest, and James, forced to choose between
war funding and bankruptcy, conceded to their demands and began to repeal
the settlement.
Even religion itself proved to be a divisive force. Questions of
the monarch’s role in ecclesiastical structures and Irish Catholics’ often
contradictory obligations to Rome and London precipitated not only
acrimonious debate, but also persecution and bitterly vindictive conflict.
These debates found their visible manifestation in the proposed 1661
remonstrance. This petition, attempted to reconcile the dissonance in
Catholic theo-political theory created by their dual loyalty by affirming the
supremacy of secular loyalty to the crown. The petition was also a political
document responding to contemporary Stuart policy, whose ultimate object
was to assert the right of Catholics to participate in a political society
which increasingly appeared to cater solely to Protestant interests.10 The
remonstrance emphasized the Catholic duty of, “being entrusted by the
indispensable Commission of the King of Kings with the Cure of Souls...
and teaching the People that perfect Obedience...they are bound to pay to
your Majesties Commands,” yet they still found themselves, “loaden with
Calumnies, and persecuted with severity.” They lamented that they could
not “with freedom appear to justify [our] Innocence, all the Fictions and
Allegations against them are received as undoubted Verities;” and thus seek
to “humbly beg your Majesties pardon, to vindicate both by the ensuing
Protestation” their loyalty. The petition claims that, “These being the Tenets
of our Religion, in point of Loyalty and Submission to your Majesty’s
Commands, and our dependence of the See of Rome no way intrenching

upon that perfect Obedience...we are bound to pay to your Majesty,” and
elaborates on these “tenets”:
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do acknowledge and confess your Majesty to be our true and lawful
We do We
acknowledge
and confess your Majesty to be our true and lawful
King, supreme Lord, and rightful Sovereign of this Realm of Ireland, and
King, supreme
Lord,
rightful
Sovereign
this Realm
of Ireland, and
of all other your and
Majesties
Dominions.
And of
therefore
we acknowledge
of all other
your Majesties
Dominions.
And
therefore
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and
and confess
our selves to
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your Majesty
in all Civil
... as the Lawsobey
and Rules
Government
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ourTemporal
selves Affairs
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pretension of the Pope... or by any Authority, Spiritual or Temporal, prodo require at our hands. And that notwithstanding any power or pretension
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or toTemporal,
proceeding
or
willany
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acknowledgeSpiritual
and perform,
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11
derivedabilities, our faithful Loyalty, and true Allegiance to your Majesty.
ful Loyalty, and true Allegiance to your Majesty.11
The remonstrance prioritized temporal loyalty over spiritual, denied
the pope any tangible jurisdiction over monarchs, and implied that the
pope’s role in secular affairs was an advisory one devoid of real political
power if the monarch opposed his judgment. It was signed by 98 Catholic
peers and sent to Ormond in 1661.
The document immediately provoked rancorous debate. Most
Catholic clergymen, who necessarily relied on Rome for patronage without
a legal, state-sponsored episcopate of the Gallican variety, followed the
lead of their backers and refused to sign the document for its judgments
regarding papal power.12 Bishops Anthony MacGeoghegan of Meath and
Nicholas French of Ferns pamphleteered vociferous opposition to what
they considered religious treason. Peter Walsh, one of the few clergymen
who backed the remonstrance, who was also a supporter and confidant of
Ormond’s, defended the document in various written works throughout
the Restoration period. Formal protests were submitted, and a synod
of Catholic clergymen in 1666 meant to resolve the issue only further
retrenched animosity.13 The movement collapsed and no remonstrance was
ever submitted to the Crown.14
Yet the ideological divisions within the Catholic community by no
means ended with the defeat of the remonstrance. Not only did the questions
Peter Walsh, P. W’s Reply to the Person of Quality’s Answer: Dedicated to His Grace, the
Duke of Ormond. Paris: [s.n.], 1682. 88-80
12
Raymond Gillespie, Seventeenth-Century Ireland: Making Ireland Modern (Gill and
MacMillan: Dublin, 2006). 238-9
13
Raymond Gillespie, Seventeenth-Century Ireland: Making Ireland Modern (Gill and
MacMillan: Dublin, 2006). 239
14
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it raised dominate clerical discourse for the remainder of the Restoration
period, but the internal debate it generated also had concrete implications
for the shape and character of the Restoration church. The appointments of
the fervently anti-remonstrant Peter Talbot to the Archbishopric of Dublin
and Oliver Plunkett to that of Armagh in 1669 fundamentally transformed
the politics of Catholic ecclesiastical structures. Encouraged by the death
or marginalization of many of the remonstrant clergy, Talbot embarked
on a campaign of vindictive persecution against the remainder. They were
relieved of official positions and denied material support. He was reported
to have proudly proclaimed that the remonstrant clergy “would all hang”
and ruthlessly purged them of all offices within the church.15 Furthermore,
the pamphlet debate continued in full fury well into the 1670s and did little
to mend fissures in Catholic ecclesiastical ideology.
Given these firmly-rooted ethnic, economic, and spiritual divisions,
any claims that a common Irish Catholic nation made itself visible in the
Restoration would be extremely difficult to substantiate. Yet, do these
fissures necessarily mean that no Irish Catholic nation developed at all?
Contemporary pamphleteers did not think so. Nicholas French’s The
Bleeding Iphigenia was by no means the only tract which referred to the Irish
Catholics as a “nation.” In fact, every side of Irish Catholic discourse in the
Restoration era over the aforementioned issues of the land settlement and
the Remonstrance often addressed “All Irish Catholics,” either described
a coherent Irish Catholic nation or called for one, compartmentalized all
Catholic experiences into one which fit their theses, and denounced efforts
to divide the Irish Catholic polity in a tract which was contributing to
just such a phenomenon. Though each version of history, each founding
memory, and each sense of what “Irish Catholic” meant was distinct, all
tracts contended that their prescribed formula could create this new idea or
explain its existence.
How is this difference between discourse and practice possible?
Perhaps the issue arises from how the modern reader perceives nationhood.
Instead of conceptualizing it concretely, as manifested in a coherent body
of united individuals with a common ethnicity, culture, or interests, it may
be more accurate to conceive of it as Ernest Renan did: as a people unified
through common experiences and shared memories.16 If we conceptualize

it as such, it becomes evident that the idea of Irish Catholic nationhood
appeared constantly in written work of the time, not as one singular,
exclusively-defined identity, but as a fractured concept which agreed on
little more than the fact that such an idea existed or should exist. As we
have seen, Irish Catholic experiences varied widely in the Restoration era.
Yet, discourse often attempted to ignore entrenched complexities in order to
impose upon reality a set of homogenous experiences which all Catholics
ostensibly suffered together. The reconstruction of history – over the recent
war as well as more distant moments – provided the memorial basis for
Catholic unity in the discursive realm. In using historical memory as a
propaganda tool, each author to be examined asserted that their treatises
could bring or explain Catholic unity under their terms, which often sought
to justify or persuade the legitimacy of a short-term ambition.
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The rhetoric of unity regarding the land settlement will be examined
first. As Danielle McCormack has noted, the success of Catholic lobbying
for restoration in this period was principally predicated upon proving the
legitimacy of the 1648 peace, whose indemnity clause would directly
contradict the Restoration policy of inordinately limiting the potential of
Catholic innocence.17 To support their positions, Catholic advocates of
restoration simplified the 1640s into an era of nationalized, confessional
conflict of English Protestant versus Irish Catholic. Yet, though the search
for material interests undeniably acted as the principal imperative for this
type of language, the effects of its presence took on quite a different form.
Pamphleteers employed discourse as a bandage to patch up undeniably
present acrimony by framing the past as an era of unity, and thus implied
either that unity still existed or could be attained, and affirmed the image of
Ireland as a state closely associated with Catholicism.
The anonymously written pamphlet Narrative of the Settlement and
Sale of Ireland from 1668 articulates the obdurate, oppositional position
taken by Catholics such as Nicholas French and Oliver Plunkett, espousing
a view of history wherein Irish Catholics since 1641 had displayed
indefatigable, flawless loyalty, yet nevertheless had been betrayed in the
land settlement by Ormond, the king’s ministers, and self-interested, landgrabbing Protestants.18 This ideological history is intended to lump all
17
Danielle McCormack, The Stuart Restoration and the English in Ireland (Woodbridge:
Boydell Press, 2016). 87
18
Anonymous, A Narrative of the Settlement and Sale of Ireland: Whereby the Just English
Adventurer Is Much Prejudiced, the Antient Proprietor Destroyed, and Publick Faith
Violated : to the Great Discredit of the English Church, and Government, (if Not Re-Called
and Made Void) As Being Against the Principles of Christianity, and True Protestancy.
Lovain: [s.n.], 1668
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Catholic experiences into a single, inflexible memory so as to purge the
discourse of the complexities of the social reality and Catholic culpability
for wartime atrocities and subsequently affirm the validity of Catholic
claims to land. The opening line of the tract states that the author’s intention
is to recount, “the sad and deplorable state of the Irish Nation, and the
apparent injustice, and inequality used in the present Settlement of that
Kingdom.”19 He substantiates this claim of extant Irish nationhood by
claiming the existence of a force which binds them all together: “It cannot
be denyed, but that the Roman Catholicks of Ireland have infinitely suffered,
during the late Usurped Government.”20 A few sentences later, he entirely
omits the qualifier of Catholicism, believing it instead to be implicit in the
statement wherein he simply describes the sufferers as “the Irish alone,”
thus conveniently ignoring the significant portion of Irish Catholics (and
Protestants) whose experiences differed from those of his vision of a unified
Catholic community collectively double-crossed by the settlement, and
retrenches the link between Irishness and Catholicism.21
Having thus postulated the existence of an Irish Catholic nation
indivisibly united by the universal experience of dispossession, and casually
conflated Irishness with Catholicism in a manner which inextricably and
exclusively binds the two identities, the author then recounts a historically
revisionist understanding of the past to defy Protestant land claims. As the
antithesis to his purportedly unified Catholic body, he conceives of the enemy
as one equally monolithic Protestant beast, fueled by greed, vengeance, and
unfaltering support of Cromwell, blurring all nuance present in the equally
complex reality of Irish Protestantism. He claims that the land settlement
was legislated and supervised entirely by Protestants, and transmuted into
law by,

forever debarred by this Act, to recover their Estates without
previous Reprisals, which is a thing not to be had in nature.”22
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“a Parliament, which met on the 8th. day of May 1661. The Lower
House of this Parliament was all composed of Cromwellists,
and but very few of the Irish Peers were admitted to sit in the
House of Lords, under the pretence of former Indictments. This
Parliament made the first Act of Settlement...This Act decides
all the doubtful expressions of the Declaration in favour of the
Cromwellists, and to the disadvantage of the Natives, it allows
only a Twelve-months time for the tryal of Innocents; But those
Irish Gentlemen who served His Majesty abroad, together with
the generality of the Nation pretending to Articles, (half a score
persons only excepted, who were particularly provided for) are
Anonymous, A Narrative of the Settlement and Sale of Ireland, 1
Anonymous, A Narrative of the Settlement and Sale of Ireland, 1
21
Anonymous, A Narrative of the Settlement and Sale of Ireland, 1-2

Several important rhetorical devices are present in this passage. First,
the word “Catholic” is never uttered. It is implicit in the word “Irish,” which
is placed in direct opposition with a “Cromwellist” interest. The pamphlet,
whose object is a searing takedown of former Protestant royalists such as
the Earl of Clarendon or the Duke of Ormonde, erases their monarchist
credentials by portraying them as greedy post-Cromwellists attempting
to deprive loyal Irish Catholics of their land much like the Lord Protector
did. Thus “Cromwellist,” in this context, does not necessarily refer to
political leanings; rather, it likely denotes any Protestant beneficiaries of
the land settlement regardless of their political affiliation during the war.
This statement confessionalizes not only nationality, but also political
loyalties during the war in an attempt to invalidate Protestant claims under
accusations of treason. The essentialist implication that Protestants by nature
are inherently inclined towards parliamentarianism is a cogent reduction of
the historical narrative meant to promote the author’s vision of the Irish
Catholic: resolutely royalist yet deferentially shocked at the loss of their
lands to the “enemy.”
The author underpins his position with a host of ethical and legal
arguments. Morally, he claims that the:
“parties pretending are the Irish Proprietors, and the London
Adventurers: The first enjoyed it for so many ages...and they lost
it at length upon the account of Loyalty, fighting for the Kings
Interest against the Murderers of his Royal Father: the last...have
no other Title but what they derive from the Ordinance of an
usurped Government, for having disbursed vast sums of Money
to countenance Rebellion, to pull down Monarchy, and put up
a pretended Commonwealth. And yet the Land is adjudged for
them, and confirmed to them and their Heirs forever...”23

Furthermore, Cromwellian settlers, he asserts, are not technically
entitled to their land until the 1641 Catholic, “rebels be declared by the
two Houses of Parliament to be wholly conquered; until a Commission….
[examines] who are the Rebels, and who are Innocents.”24 Oftentimes, the
distinction between logos and ethos are blurred. The author laments that
the “Duke of York should now enjoy all that Land, by no other Title but
Anonymous, A Narrative of the Settlement and Sale of Ireland, 7,
Anonymous, A Narrative of the Settlement and Sale of Ireland, 12
24
Anonymous, A Narrative of the Settlement and Sale of Ireland, 11-12
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22

20

23
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that of the Regicides. The Land was given them by a Tyrant, for murthering
the King, let the World judge of the goodness of their Title.”25 This rather
incisive averment insinuates that James’s land claim is illegal precisely
because of its immorality; it was acquired through the crime of regicide.
Implicit in this statement, of course, lies the contention that all Protestant
claims to land are void by virtue of their ostensible parliamentarian and thus
regicidal tendencies.
Yet, according to the author, Protestants alone controlled the outcome
of the settlement and ensured that Catholic capacity for reinstatement was
minimal. First, the Catholic gentlemen in exile with the King were never
reinstated. Next, the Protestants made it so difficult to “qualifie an Innocent,
that it should be Morally impossible to find any such” in Ireland.26 In a final,
devastating act, Parliament in 1664, “decreed, that no benefit of Innocency,
or Articles, shall be allowed... to any of the Irish Natives.” 27 The King is
absolved of all culpability in this grand Protestant conspiracy, and blame
instead is placed on the greedy minister Clarendon and the Earl of Orrery,
who, “assured to the King, that there was a sufficient stock of Reprisals
to, “satisfy all interests” and thus maintain the loyalist credentials of the
Catholics.28
The Protestants, furthermore, are motivated by lustful material
concerns, not love for the king. This passage is worth quoting at length:

In this version of history, divisions within the Irish Protestant
community are effectively erased. They are replaced instead by an
immutable bloc of irreligious, selfish, politically radical colonialists labeled
the “English interest” who use the cover of missionary work to ultimately
destroy the Catholic Irish--or the natives, as the author would say--for the
worldly sake of appropriating their property. The Catholic experience is
presented with an equal lack of nuance. Ignoring the existence of legally
restored Catholics, the author maintains that Ormond “is gone with all his
Greatness, and the miseries of the poor Irish do still continue” and laments
the state of “that Nation, who are deprived of the Benefit of Law, Justice,
and public Faith,” of course referring to the Catholic nation.30
Furthermore, this narrative of history does not stop with the
Restoration. The author sees the struggle between Irish Catholic royalism
and English and Scottish Protestant radicalism as ongoing, and uses the
memory of the attempted Presbyterian coup by Colonel Thomas Blood
and the English Civil War, as sufficient justification for promoting Catholic
interest in Ireland:
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...the first Minister of State...telling, as for a final reason, that
the Protestant English Interest cannot be maintained in Ireland,
without extirpating the Natives…. True Religion was ever yet
planted by preaching and good example, not by violence and
oppression: An unjust intrusion into the Neighbours Estate, is
not the right way to convert the ancient Proprietors...And as to
the present Settlement of Ireland, it is apparent to the World, that
the Confiscation of Estates, and not the Conversion of Souls, is
the only thing aimed at. If by the English Interest we understand
the present Possession of the London Adventurers, and of
Cromwell’s Soldiers, there is no doubt it is inconsistent with
the restoration of the Irish, neither can the New English Title
to Land be well maintained, without destroying the old Title of
the Natives; even as the Interest of the late Commonwealth was
incompatible.29
Anonymous, A Narrative of the Settlement and Sale of Ireland, 17
Anonymous, A Narrative of the Settlement and Sale of Ireland, 5-6
27
Anonymous, A Narrative of the Settlement and Sale of Ireland, 8-9
28
Anonymous, A Narrative of the Settlement and Sale of Ireland, 10
29
Anonymous, A Narrative of the Settlement and Sale of Ireland, 16
25

26

For that the true Interest of England (as relating to Ireland)
consists in raising· the Irish as a Bulwark, or balance, against
our English and Scotch Presbyterians….when the Presbyterian
practises and Covenant began to disturb these Kingdoms, the
Papists and Prelatiques in Ireland (as well as in England) joined
their hearts and hands against Presbytery for the King. 31

Thus, in arguing for the overturn of the land settlement, the author of
A Narrative constructs his vision of an Irish Catholic nation: a unified, loyal
polity, whose history consists of having fought heroically during the war yet
being tragically betrayed by the king’s selfish ministers and their Protestant
and imaginably Cromwellian or neo-Cromwellian supporters. Though
egregiously misrepresenting the actual experience of the war, the nature of
the land settlement, and the complex character of confessional identity in
Ireland, it serves as adequate foundational history for his equally distorted
vision of a unified Catholic nation. His conflation of “Irish” and “Catholic”
further embeds the image of the entity of “Ireland” as fundamentally
Catholic, and ignores the serious ethnic, social, and theological distinctions
of the population.
This position, however, was met with backlash from other members
of the Old English community. Archbishop of Dublin and celebrated anti30
31

Anonymous, A Narrative of the Settlement and Sale of Ireland, 25
Anonymous, A Narrative of the Settlement and Sale of Ireland, 25
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remonstrant Peter Talbot’s 1674 Duty and Comfort of Suffering Subjects is
an essential piece to examine, not only because its message differs vastly
from that of A Narrative, but also because its purpose is slightly different
and adds a complex element to the debate.32 This text was not written with
the purpose of obtaining anything material, and grounds its arguments
in theological rather than political justification. Just like the author of A
Narrative, Talbot uses the concept of Catholic unity, justified by the common
experience of 1641, to accomplish a distinct goal: to end what he sees as
immoral and heretical practices. Talbot follows the lead of the author of A
Narrative and addresses the pamphlet to all of the “Roman-Catholics of
Ireland,” thus implying that he believes Catholic unity exists, and sets out
to prove it on his terms.33 His main area of concern is the ostensible Irish
Catholic obsession with property, decidedly sinful in his eyes. He affirms,
“that the Happiness of Man in this present state consists more in possessing
the riches of a good Conscience than the conveniences of this world.”34
Yet he recognizes that, “Tis the depraved condition of human nature which
makes us affectionately covet...such paltry trash.”35 The “paltry trash”
referred to is property confiscated by the land settlement, and his treatment
of the incident manages to be wholly out of touch with both the new interest
Catholics and the dispossessed faction.

statement, because the tract aims to unite Irish Catholics on its terms.37 As
we have seen, the land settlement polarized Irish Catholics along lines of
the repossessed and the dispossessed. Talbot’s argument essentially claims
both sides to be reprehensible.
Talbot spends several lengthy paragraphs asserting that,
“Disobedience to our King necessarily implies disobeying God,” and
denounces rebellion, “against His Majesty’s Government, Person, or
Subjects,” as religiously and politically unforgivable.38 He then supplements
his contention with a more political rationalization for the deleterious
essence of material concerns: they lead to rebellion. He asks, “how can it
be imagined that [God] will allow of so great a crime as rebellion upon any
score….much less upon that meer Temporal motive of saying or regaining an
Estate?”39 Challenging the land settlement, if not explicitly an act of revolt,
can easily lead to one. Thus, “Let not the vain hopes of better Times, or the
desire of passing a short Moment something more commodiously plunge
you into the intolerable miseries of Hellfire for all Eternity... You have lost
your real Estates, let not Imaginary ones fool you...”40 His principle over
which Catholics could find unity is one of collective responsibility: either
to stop pressing for restoration, or to ensure that their Catholic brethren lay
down their claims.
And the shared experience which provides the imperative for such
collective responsibility? The war. Talbot’s idealized understanding of 1641
stands in direct opposition to the view espoused by the author of A Narrative,
who argues that, “ The Irish insurrection...hath not been accompanied with
that Insolence and Malice in the beginning...which...some Pamphlets have
charged the Irish with.”41 His view is more in agreement with the Protestant
narrative which emphasizes Catholic atrocities and greed instead of
monarchical loyalty. He writes:
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Again, what is an Inheritance? A parcel of land whereof our
Ancestors were Masters as long as they liu’d; which term of
Life (the only interest any of them could pretend to) is valued
but at seven years purchase: Is it reasonable then think you,
to fix your hearts so…passionately upon that earth, as if your
Souls were to turn into it as well as your Bodies? Poor Souls!
After a mans death hee has no expectation of any good for
his Temporal Estate, being quite out of all circumstances of
enjoying the least convenience from it.36

You have had experience of...Preachers who pretend great
zeal to God and the King’s service, and yet, at the same time
Rebellion, and Murders were proou’d against them. These are
the men you must not give ear to, nor converse with, lest you be
infected with their Doctrine and perverted by their Example….
And yet if either these, or I, or an Angel from Heaven should go
about to persuade you that it is lawful to molest your Protestant

Talbot here makes the oft-vaunted religious claim that acquisitive
interests are inherently sinful. Such a belief carries additional weight in the
phrenetic context of the Restoration era and the politics surrounding the
land settlement. His call for salvation to, “be your comfort, not that empty
one of possessing estates already disposed” was an unequivocally bold
Talbot, Peter, The Duty and Comfort of Suffering Subjects. Represented by Peter Talbot
In a Letter to the Roman-Catholiks of Ireland, Particulary Those of the City and Diocese
of Dublin. [Douai: s.n., 1674.]
33
Talbot, Peter, The Duty and Comfort of Suffering Subjects. 1
34
Talbot, Peter, The Duty and Comfort of Suffering Subjects. 1
35
Talbot, Peter, The Duty and Comfort of Suffering Subjects. 1-2
36
Talbot, Peter, The Duty and Comfort of Suffering Subjects. 7-8
32

Talbot, Peter, The Duty and Comfort of Suffering Subjects. 10
Talbot, Peter, The Duty and Comfort of Suffering Subjects. 2, 13
39
Talbot, Peter, The Duty and Comfort of Suffering Subjects. 13
40
Talbot, Peter, The Duty and Comfort of Suffering Subjects. 9
41
Anonymous, A Narrative of the Settlement and Sale of Ireland, 18
37
38

140

141

THE BROWN JOURNAL OF PPE

THE IMAGINED ISLE

neighbors, or defraud them of their goods, or enter upon their
possessions by any means or method which the Law of the Land
doth not allow, give them no credit...42

of the Irish.44 He derides a defender of Ormond who claims, “That his
father or himself or any offspring of that race E’er performed such deeds as
those,” performed by the Irish, as having, “been hoaxed by thy conceit.”45
Shameful, cowardly Englishness is placed in direct dialogue with powerful,
resplendent Irishness. This theme is expanded into the cultural realm and the
traditionally English conception of civil and moral superiority is shrewdly
reversed.
The Restoration-era poems of Ó Bruadair depict a cultured, refined
Gaelic Ireland ruined by boorish English brutes representing Cromwellian
plantation and the Restoration settlement. Ó Bruadair laments this tragic
state, writing in his 1674 poem “Woe Unto Him Who Hath Failed”:

This theologically-underpinned incarnation of Catholic unity
is derived from a necessity of repentance. Like that of the author of A
Narrative, Talbot’s vision of a united Catholic Ireland is prescriptive rather
than descriptive; a means to an end rather than a factually accurate statement.
Old English discourse over the land settlement, then, engendered several
iterations of an Irish Catholic identity, none of which were reconcilable
with each other nor with reality. Yet there are striking methodological
parallels: both tracts assume the existence of a united Catholic Ireland as
a critical element of their rhetorical strategy. Such a rhetorical strategy
was a conscious choice and the considerations that went into it should not
be taken lightly. One may assume that claims of unity would be the most
effective way to convince others of their point; unity was evidently an ideal
that appealed to much of the literate Old English community.
A Gaelic perspective on the land settlement and memory of the
Cromwellian wars is essential to any comprehensive assessment of the extent
to which Catholic Irish identity formed in this period. The relative paucity of
surviving Gaelic sources for everyday native Irishmen renders any evaluation
of their contribution to Catholic discursive identity problematic. Yet one
does remain which can offer insight into the way the Gaels constructed
their version of Ireland: Gaelic poetry. Historical memory in Gaelic poetry
was a familiar concept by the time of the Restoration. For centuries, Irish
poets evoked the names of legendary heroes, battles, and kings to draw a
firm line connecting their patrons to extant days of Irish glory.43 During
the Restoration period, however, a salient change took place. Gaelic poets
began to treat the Irish heroic past as more self-consciously legendary, and
presented it in stark contrast with recent memories of English conquest.
Every element of English culture, society, and politics was acrimoniously
criticized with relentless vigor and poetic wit. As such, Dáibhí Ó Bruadair,
the most renowned poet of the era, claims in his poem “Thou Sage of
Inanity” that the English historical pedigree pales in comparison to that
Talbot, Peter, The Duty and Comfort of Suffering Subiects. 15
Joseph T. Leerssen, Mere Irish and Fíor-Ghael: Studies in the Idea of Irish Nationality,
its Development and Literary Expression prior to the Nineteenth Century (Amsterdam and
Philadelphia: John Benjamins, 1986). 198
42
43

Every prayerful, faultless, noble, charming chieftain of the flock,
Scattered through the land of Fionntan, growing with no lowly growth,
Who hath been compelled to part with state and wealth and native nook...”46

These “Noble-born, cultured, and high-minded chieftains” have been
replaced by “ignorant dullards” and “ostentatious upstart[s] swollen high
with pompous pride” whose pastimes include “plundering maids, single,
defenceless, in delicate health.”47 The title of the poem from which the last
excerpt is taken, “Proud as a Chief is the Bailiff,” embodies the contempt
with which the Gaelic poets treated the English upstarts who believed that
they represented the rightful, moral and political governing class of Ireland.
As Joseph Leerssen has noted, the English language was often used
as a signifier in Gaelic-language texts for Saxon incivility. Restorationera poems often contained Gaelicized loanwords from English--such as
Joseph T. Leerssen, Mere Irish and Fíor-Ghael: Studies in the Idea of Irish Nationality,
its Development and Literary Expression prior to the Nineteenth Century (Amsterdam and
Philadelphia: John Benjamins, 1986). 220; Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair,
Part I, CONTAINING POEMS DOWN TO THE YEAR 1666, Edited with Introduction,
Translation, and Notes by REV. JOHN C. MAC ERLEAN, S.J. (London, 1913). 206
45
Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair, Part I, CONTAINING POEMS DOWN
TO THE YEAR 1666, Edited with Introduction, Translation, and Notes by REV. JOHN C.
MAC ERLEAN, S.J. (London, 1913). 207
46
Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair, Part II, CONTAINING POEMS FROM
THE YEAE 1667 TILL 1682, Edited with Introduction, Translation, and Notes by REV.
JOHN C. MAC ERLEAN, S.J. (London, 1913). 33
47
Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair, Part I, CONTAINING POEMS DOWN
TO THE YEAR 1666, Edited with Introduction, Translation, and Notes by REV. JOHN C.
MAC ERLEAN, S.J. (London, 1913). 197, 203; Daibhi Ó Bruadair, Poems of Daibhi Ó
Bruadair, Part II, CONTAINING POEMS FROM THE YEAE 1667 TILL 1682, Edited with
Introduction, Translation, and Notes by REV. JOHN C. MAC ERLEAN, S.J. (London,
1913). 21, 39
44
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“clóca” or cloak, “cóta” or coat, sbuir or spurs, buat or boot, sdocaidhe, or
stockings, locaidhe, or curls, ráipéar, or rapier, and sgarfa, or scarf, which
were deliberately employed to disrupt the rhythm and rhyme scheme of the
poem; these intentionally painful interruptions easily communicated to the
reader or listener the invasionary nature of the English settlers.48 Ó Bruadair
explicitly treats with the contamination of the Irish language in his 1675 “I
Shall Put a Cluáin On Thee,” where he writes, “Now the Béarla Teibidhe is
the language which Ó Lonargáin used to talk...on account of the excessively
silly bombast of the poets in Freamhain.’’ Béarla Teidbidhe, the dialect
of Irish which more liberally utilized loanwords from other languages,
functions as a literary device signifying the degradation and decline of
the Irish language by “silly bombast.”49 From a confessional perspective,
theologian Francis O’Molloy printed a comprehensive overview of the Irish
language in 1677, which contained a lengthy tract lamenting the seemingly
concurrent decline of the Gaelic nobility and language, writing:

poetry focuses on this destitution.51 Ascribing language a primary role in the
formation of Irish identity assigns the poet a relevance which he had most
certainly lost. Second, by linking language and idealized history, Gaelic
poets implicitly grounded Irish national identity in both ancient and recent
historical memory: the glorious past, the apex of Irish linguistic hegemony
and its cultural byproducts; and the depressing present, wherein language
is under threat of extinction thanks to an influx of English colonialists
bent on aggressive acculturation of the Gaels. Such perceptions of English
savagery are reflected in Gaelic poetic treatments of social class. Gradually,
the English of all classes replaced the lower classes of all ethnicities as
the paradigm of boorishness and stupidity. Prior to the Restoration period,
foreigners were categorized with poorer Gaels in criticisms of the uncultured
and barbaric enemies of refined Gaelic Ireland. It was a classist—as opposed
to a nationalist—distinction. Yet, Restoration poetry increasingly defined
the brutes as distinctly English “boors” whose humble patrimony did not
warrant their wealth and status, and whose rough, bumbling language and
contemptible manners stood in stark opposition to those of the refined, wellspoken Gaels.52
This conflation of ancient and recent memory also featured heavily
in political rhetoric surrounding Gaelic perspectives of James II and their
high expectations for his rule. Leerssen affirms that Gaelic poets rejoiced
upon James II’s accession, due to his heritage and Catholic faith; thus,
poems from the period were tinged with an arrogant optimism. Diarmaid
Mac Carthaigh, for example, writes, “Behold there the Gaedhil in arms...
they have powder and guns, hold the cities and fortresses; the Presbyterians,
lo, have been overthrown, and the Fanatics have left an infernal smell after
them,” thus drawing on a recent memory of conquest. Several lines later,
he remarks, “Prophets and saints in great numbers have prophesied that
Erinn would sure get help at the promised time; by Thy wonderful power,
O Christ, and thy nurse’s prayer, everything they predicted shall certainly
come to pass.”53
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Pity the people for want of literacy after the destruction of their letters...
Ireland has fallen under the shower against the host of its ancestors. The
music of tunes has not remained, nor proper instruction, nor learning.
The Irish do not even understand the Irish language, they speak it
carelessly, they do not read it with any propriety; they abandon it, and
leave honour behind….If you ask them to read verses in their own sweet
mother tongue...they cannot. This is what happened to the Irish from
Ireland.50

The use of language as a symbol for not only cultural, but also
national distinctions, is essential to note here for two reasons. First, it places
the bardic poet, master of the Irish language, at the center of Gaelic national
identity. Gaelic poetry in this time was something of a moribund cultural
relic, existing in a world that had long considered it a vestigial curiosity.
Indeed, Ó Bruadair died hopelessly impoverished, and much of his later
Joseph T. Leerssen, Mere Irish and Fíor-Ghael: Studies in the Idea of Irish Nationality,
its Development and Literary Expression prior to the Nineteenth Century (Amsterdam and
Philadelphia: John Benjamins, 1986). 204
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JOHN C. MAC ERLEAN, S.J. (London, 1913). 62-3
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James II’s accession was lauded in both recent and ancient terms; it
was an event foretold by ancient Irish history to relieve the Gaels of their
more recent suffering.54 By contextualizing the often disconnected quilt
of Gaelic history within a framework grounded in fresh experiences of
collective trauma sustained by a vaguely-defined group of people in “Erinn”
devoid of very present internal distinctions, these Gaelic poets implicitly
“nationalized” a confederated Ireland in opposition to “Fanatics”; Protestants.
This concept of unity is underpinned by the trajectory of the word “Éire,”
which underwent linguistic signification during the Restoration period from
a term denoting specific dynastic regions to one which conveyed the entire
island.55 Furthermore, the Irish side of the dichotomy between English and
Irish is not necessarily exclusive to the Gaels. In fact, it lended Gaelic history
a quasi-democratic character; in defining Irishness as a set of cultural and
linguistic practices in opposition to Englishness, anybody who agreed with
this contemporary critical assessment of Englishness and indulged in or
sympathised with Gaelic customs could subscribe to the ancient legacy of
old Gaeldom. Whether this happened or not is not relevant; what matters
is that this poetry laid the basis for Irish Catholic national identity. Like
Old English discourse, its artificial construction of a Catholic Irish memory
had serious implications for Irish nationalism; Joseph Leerssen notes that
the rise of Irish nationalism in the eighteenth century was characterized
by a fascination with and appropriation of Gaelic culture which crossed
confessional boundaries, emphasizing the importance of a language, culture,
and history in direct opposition with that of the English.56
Yet there is one important caveat: Gaelic discourse surrounding
the land settlement did not explicitly address unity transcending ethnic
boundaries as much as it laid out the historical and cultural groundwork for an
ostensible common experience. Gaelic writers erased dynastic distinctions,
spoke of common experience, and denigrated English language, manners,
and history while touting their Gaelic counterparts, thus permitting unity. It
was not clear from this literature who could participate in this unity and how
qualified it would be. This will be discussed in the next section, focusing on
Gaelic religious discussions.

As has been shown, the Irish Catholic clergy—and much of the
laity—were irreconcilably factionalized throughout the Restoration period,
with the initial split precipitated by the proposed 1661 remonstrance which
would have subordinated the pope’s jurisdiction to the king’s. Internal acts of
vindictiveness by squabbling Catholics in positions of authority, combined
with Ormond’s deliberate rehashing of the issue in order to weaken Catholic
political activity, served to isolate his Catholic allies from enemies based
on who subscribed to the remonstrance, and allowed him to persecute the
identified foes, ensuring that Catholics could not even appeal to their common
religious beliefs for unity well after the remonstrance failed.57 But, as with
the land settlement, polemicists attempted to surmount these obstacles
through discourse by either denying the reality of conflict, or attempting to
impose unity artificially through their tract. And once again, as with the land
settlement, the context of the topic to be dealt with dictated the experiences
used to found this unity. The land settlement was a direct result of recent
conflict; thus, memories of the 1640’s were evoked and framed so as to
suit the agenda proffered. The remonstrance debate took place within the
context of centuries of constantly evolving Catholic theology. Accordingly,
the time frame for memories evoked was significantly enlarged.
Father Peter Walsh’s mammoth-sized 1673 tract History and
Vindication of the Loyal Formulary, or Irish Remonstrance is the first text to
be examined.58 Walsh, a Franciscan monk, was one of the earliest defenders
of the remonstrance when the conflicts first began in the 1660s; he notably
convinced Ormond to let the clergy summon a synod to ratify it. Walsh’s
advocacy of unity is more subtle than that of some other tracts analyzed
in this essay. Its implicit, rather than explicit, nature likely derives from
the nature of the work. It is intended to defend a coherent set of principles
and the man who constructed it from accusations of treachery rather than
accomplishing anything concrete through mass support. Remonstrant
Catholicism was a significant theo-political departure from orthodox Irish
Catholicism, and should be treated as a micro-identity within a larger
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Catholic body with its own ideological history to ground it. In this case,
instead of attempting to forge an Irish Catholic identity out of the shards
left behind by its bitter internal conflicts, this tract attempts to construct a
wholly new paradigm parallel to the defunct alternatives. As such, unity is
implicit insofar as the memories evoked attempt to justify subscription to a
piece of reformatory legislation so large it can more or less be considered a
separate sect of Catholicism. In short, this tract is purely ideological; unity
was the express goal. It does frame the remonstrance as an end to dissolve
the penal laws, but that is not the priority. The end of the penal laws is
another justification for the benefits of the remonstrance.
So how was a “Remonstrantist” identity fashioned? Walsh
envisioned the remonstrance model as an acceptable, patriotic manifestation
of Catholicism in an increasingly hostile Stuart state which would affirm
monarchical loyalty while simultaneously foregoing certain unsavory papal
principles in the process. Due to the increased crackdown on Catholicism in
the early 1670s, “the old and fatal Controversy” was rehashed in public debate
and called into question the loyalty of all Catholics.59 Walsh explained his
remonstrance as, “ a conscientious, Christian...and satisfactory profession
of the duty which by all Laws... they...owe His Majesty against all pretences
of the Pope to the contrary.”60 Walsh does not blissfully ignore the existence
of deep divisions which may prevent adherence to his vision; instead, he
embraces them, writing that soon after the drafting of the Remonstrance
it was, “impugned by sundry Ecclesiastics of the Roman Communion and
chiefly by many of those Irish who had received most benefit by it.”61
The reason behind this open admission of failure is twofold. One, it
is easier to deny Catholic divisions when there is no public referendum on
the issue by which one can concretely gauge the extent of conflict. The synod
provided such a referendum and thus its failure was historically impossible to
deny. The second reason is that this embarrassment substantiates one of his
key arguments: the steady degradation and increasing corruption of Rome
over the last several hundred years. Crafting the narrative of his history as
a constant, descending slope from Pope Gregory VII to the present, Walsh
paints a picture of a corrupt, tyrannical institution which generates political
instability by presenting itself as a parallel power structure to secular
hierarchies. He claims that over the past six hundred years, Rome has been
operating under a set of principles which,

“many Thousands of the most Learned, Zealous; Illegible word Godly
Illegible word, Priests, and Doctors, as well as [the laity], who never
approved... but always reproved, condemned, abhorred, detested; and
protested against them both, as not only heretical, but tyrannical.62
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Chief amongst these he names the unchecked, absolute power of
the papacy. He enumerates specific examples of malevolent papal authority
intended to evoke contemporary politics in such a way as to galvanize
support for his ecclesiastical program against Rome which may eliminate
differences between Irish subjects. He writes:
That by divine right...the Bishop of Rome is Universal Monarch and
Governor of the World, even with.... spiritual and temporal authority over
all Churches, Nations, Empires, Kingdoms, States, Principalities; and
over all persons, Emperors, Kings, Princes... and People...and in all things
and causes whatsoever, as well Temporal and Civil, as Ecclesiastical or
Spiritual….That He is empowered with lawful Authority, not only to
Excommunicate, but to deprive, depose, and dethrone (both sententially
and effectually) all Princes, Kings, and Emperors; to translate their Royal
Rights, and dispose of their Kingdoms to others, when and how He shall
think fit…. That whoever kills any Prince deposed or excommunicated
by Him, or by others deriving power from Him, kills not a lawful Prince,
but an usurping Tyrant; a Tyrant at least by Title, if not by Administration
too: and therefore cannot be said to murther the Anointed of God, or even
to kill his own Prince.63

Tyranny, usurpation, and regicide were all terms typically lobbed at the
Cromwellian regime in Catholic discourse. By framing these crimes as
inherent to the Catholic Church, and not to the inevitable outcome of radical
Protestantism, Walsh accomplishes several discursive feats. One, he sets
familiar terms of objective abjectness within a new context and places the
blame on a supposedly friendly institution, therefore forcing Catholics to
make a choice between loyalty to their beliefs and loyalty to Rome. Two,
he implies that his prescription is the only feasible path for Catholics who
wish to remain loyal, and thus forces a second introspective confrontation
regarding royal or papal allegiance. Three, he maintains that said tendencies
are inherent not in the religion but in the institution, implying that following
his example will not change liturgy or customs but will simply purge
ecclesiastical structures of institutionalized corruption. Four, he constructs
a narrative that renders a, “System of Doctrines and Practises... contrary
to those...manifestly recommended in the...Gospel of Christ... in the belief
62
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and life of the Christian Church universally for the first Ten Ages thereof,”
entirely culpable for the, “misfortunes and miseries whatsoever of the
Roman-Catholics in England, Ireland, Scotland.”64 Thus, in Walsh’s world of
untenable Church institutions which act as the source of all present Catholic
suffering, the only viable way forward lies in subscribing to remonstrance
principles.
These “misfortunes and miseries” are embodied in the penal laws.
Following his affirmation of Rome as the cause of all Catholic tribulation,
he expands upon the statutes as a shared traumatic experience to encourage
unity over the remonstrance. He affirms that:

rebellious, and supplements his assertion that loyalty to the crown was
not only of paramount importance for Irish Catholics, but is also possible
under the proper ecclesiastical leadership. Here, Walsh describes a Catholic
Ireland forced into repeated rebellion against the Crown by malevolent
Roman overlords.
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And Pope Pius V, His Declaratory Sentence...against Queen Elizabeth.
And the Bull or Breve of Gregory XIII...granting to all the Irish that
would join and fight in the Rebellion of the FitzGeralds of Desmond
against Queen Elizabeth, even the same plenary pardon and remission
of all their sins, which is granted to those engaged in a Holy War against
the Turk...And that other of Clement VIII...of the like tenor and direction
to the Irish Nation in general, animating them to join unanimously in
Tyrone’s Rebellion against the self-same heretical Queen... And lastly...
that Bull or Breve of Plenary Indulgence...given yet more lately to all
the Roman-Catholics of Ireland, who had join’d in the Rebellion there
begun in the year 1641...witness in the second place all the no less
unchristian, than unhappy effects of these very Bulls, Breves, Judgments
and Indulgences.67

All Roman-Catholics... without any distinction of Sex, or Age...from
the most illustrious Peer, to the most obscure Plebeian...lie under
all the rigorous Sanctions, and all the severe Penalties of so many
incapacitating... Laws...And your Predecessors, before you, have well
nigh a whole Century of years been continually under the smart or
apprehension of the severity of them.65

Such an evaluation of the present state was not entirely true. Irish Catholics
often circumvented the penal laws which were rarely enforced during the
Restoration period. Yet it is important to remember that this tract was
published in 1674, and likely written two years before, at which time the
indulgence controversy in England had ushered in a period of harsher
persecution and a crackdown on Irish Catholics.66 Using the aberrational
reality of the contemporary political climate, Walsh seizes the opportunity
to affirm that such experiences were the normative standard. Yet instead
of using shared experiences of oppression to galvanize resistance to the
crown, he contextualizes them within his own narrative of uniquely Catholic
culpability. Thus, he contends that only Catholics can change their own
situation, making subscription to the remonstrance an absolute necessity for
any Catholic who wished to ameliorate their present struggles. Within this
discourse, that would be all of them.
One final point that is necessary to fully illustrate Walsh’s utilisation
of memory to craft a remonstrant identity is his claim that the blame for the
seemingly never ending cycle of Irish rebellion can be entirely attributed to
the pope’s corrosive influence. This counters the oft-articulated English and
Protestant claim that the Irish, or Catholicism, for that matter, are inherently
Peter Walsh, The History & Vindication of the Loyal Formulary. xvi
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66
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Significantly, Walsh fails to add that many Catholics in all conflicts listed
refused to rebel, and thus makes this history, just like his other narratives,
available to all Catholics. It also skirts around the complicated question of
Catholic culpability and the extent to which they acted illegally in the 1640s
by affirming that Rome was the reason for any malicious action.
Thus, Walsh’s defense of the remonstrance should really be
considered a formulation of a specific brand of Catholic identity, just like
those of the other authors. He draws on a range of memories, constructing
various histories intending to support his argument, and connects these
histories to contemporary politics in such a way as to provide a direct
catalyst for unification. Catholic nationhood is rarely mentioned explicitly;
it functions in this tract not as a means to an end but instead as the ultimate
objective. The end goal is a new brand of Catholicism, loyal to the king
over Rome, freed from the shackles of forced insurrection, and instead fully
integrated, and presumably welcomed, into the Stuart political nation.
Yet not everyone approved of such a radical restructuring of Catholic
theo-political doctrine. Peter Talbot, Archbishop of Dublin and selfappointed nightmare of remonstrants, produced a pamphlet the following
year in 1674 titled The Friar Disciplind, Or, Animadversions On Friar Peter
Walsh: His New Remonstrant Religion. It thoroughly excoriates Walsh and
his perceived treason, spends an undue amount of time examining laws
67
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regarding public whipping and the extent to which they apply to Walsh.68
Even when he is not indulging his fantasies of subjecting Walsh to corporal
punishment, the rage in Talbot’s writing is still palpable. He accuses him,
perhaps correctly, of intending to found a “new religion” and becoming,
perhaps incorrectly, the “Pope of this new Remonstrant Church.”69 He
labels him a traitor, and maintains that by accusing, “all Bishops, and by
consequence the Representative Roman Catholic Church, or...its supreme
Pastor together with all the other Bishops of the said Communion, of holding
and swearing the lawfulness of Treason,” he has become the “greatest
Rebel...of the Irish nation.”70 It is significant, of course, that the Irish nation
means Catholicism, and we shall see that in this tract, as in his The Duty
and Comfort of Suffering Subjects, Talbot constantly portrays Ireland as a
categorically Catholic nation. This conflation of Ireland with Catholicism is
intended to explain the reason why Walsh’s church failed in Ireland. Just as
Walsh attempted to create a distinct, remonstrant Irish Catholic identity, so
too does Talbot attempt to claim the existence of an opposing number which
interprets history and shared Catholic experiences differently.
The bulk of Talbot’s evidence for Walsh’s treachery lies in his
accusations that Walsh’s remonstrance articulates nothing more than
Anglican Protestantism. He argues that the remonstrance affirms that
the, “King is the only supreme Governor of England, and of all other his
Dominions, as well in all Spiritual or Ecclesiastical things or causes, as
temporal,” religious authority is duly denied to the pope, and thus the King
is given, “all the spiritual power and authority in his own Dominions.”71 He
draws an immediate parallel with Protestantism, noting how,

Thus, in practice, Walsh is, “the greatest Traitor and Rebel that breathes,” to
the Catholic faith, stemming from his attempt to create a separate Protestant
Church to make himself its pope rather than out of a genuine reforming
impulse.73 However, Talbot does not limit the scope of his argument to
legal queries over the separation of temporal and ecclesiastical power. He
uses the notion of collective memory and a constructed Catholic identity
to prove that Walsh is truly operating contrary to the interests of all Irish
Catholics. His selection is a curious one: the martyrdom of Thomas Becket,
the Archbishop of Canterbury who was murdered on King Henry II’s
(unintentional) orders in 1170. The reasons for this choice are twofold. First,
Talbot needs to formulate a narrative honoring Rome for the same period of
time that Walsh did to provide a viable opposition model. Thus, he claims,
“it’s much better….to justify…. doctrine of...the whole Roman Catholic
Church, ever since S. Thomas his Martyrdom, then the fancies of a dull
ignorant Friar.”74 Walsh, however,
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If you will read the Statutes 1. Eliz. 1. & 8. Eliz 1. You will find that the
Kings of England’s supremacy, is so spiritual and sublime, that there
needs no changing the signification of the word spiritual into temporal,
and that a King of England (if he should think fit) may, according to the
principles of the Protestant religion, established by the lawes of the land,
giue power by letters patents, to any of his lay subjects to consecrate
Bishops and Priests… 72
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objects against it the Martyrdom and Miracles of S. Thomas of Canterbury;
it being evident out of all Histories, both sacred and profane; that S.
Thomas suffered, was canonised and declared a Martyr, for defending
the immunities of the Church, and particularly that of Churchmen from
the coercive supreme power of secular Courts.75

Becket’s murder is the founding moment for Irish Catholics because of
its contemporary relevance; he died defending the ecclesiastical court’s
integrity and independence from a crown increasingly attempting to
encroach on spiritual authority. Yet there is something else implicit in such
a choice, something far more salient. By claiming that Walsh, who has
become a Protestant, has succeeded in bastardizing the memory of saint
Thomas Becket, Talbot further retrenches the Irish Catholic and English
Protestant worldview. Though Henry II was a Catholic, he was the English
king who conquered Ireland, and as we have seen, Talbot’s criteria for
Protestantism is predicated on how one perceives the divisions (or lack
thereof) between temporal and spiritual power as vested in the monarch.
Thus, Talbot ahistorically assigns to Henry the faith of Protestantism to
define the Irish Catholics in opposition to the English monarch who, like
those of the Restoration, desired for himself ecclesiastical supremacy.
Having described a common experience to unite all Catholics, Talbot
thus claims that a pan-Catholic identity already exists, with a rich history
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of papal loyalty and devoted to the separation of secular and ecclesiastical
authority dating back to the martyrdom of Becket. He again claims that
as Walsh believes, “that the oath of supremacy may be taken with a good
conscience by Roman Catholics,” the entire, “Roman Catholic Church
belives, and tells vs the contrary,” thus Walsh has, “no reason to be angry
with Catholics, if they do not rely upon [his] word in any point that concerns
their conscience or religion.”76 By describing Walsh as a Protestant, Talbot
attempts to unite all Catholics against him and avoid afracturing Catholic
unity; Walsh is no Catholic.
Yet unlike Walsh, Talbot is not attempting to create unity. He is
attempting, like the author of A Narrative or himself in The Duty and
Comfort of Suffering Subjects, to justify its existence. As such, he isolates
Peter Walsh as a lone figure in a defunct movement attempting to combat
centuries of Catholicism. By what authority, he asks, may Catholics
subscribe to the Remonstrance?

petitioned.”79 Talbot, then, uses memory to controvert and invalidate Walsh’s
construction of identity and instead articulates an iteration of Catholic
identity that he claims as not only a viable alternative, but perhaps more
importantly, already the reality.
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None but your own authority; nothing but your saying, that the Roman
Catholic Church hath err’d rashly and obstinately for these 600. last years,
because it admitted not a Spiritual Supremacy in temporal Soueueraigns.
Really Mr. Walsh, I do not believe your sole authority is a sufficient
argument to prove the Church hath erred. To proue so rash an assertion
you would fain make us mistrust the testimonies of holy and learned
Authors of the Church History, as Baronius, Bellarmin, and others…77

Talbot invokes the concept of nationhood to counteract Walsh’s ability to
create a separatist Church. He even explicitly refers to it; he asks whether
Walsh would “disgrace [his] own nation” by “promoting protestancy...
and dividing...Catholics by his Remonstrance.”78 Thus his crime extends
beyond religious heresy into the secular sort; it also consists of attempting
to divide his version of the Catholic nation. This division is a conditional
one, however, in the subjunctive tense. It does not exist, of course; it is only
the foolish attempt of a deranged traitor.
Yet it is not enough to deny Walsh the privilege of support. To claim
a united nation in opposition to Walsh, Talbot needs to deny his blatant
persecutions of remonstrants. As we have seen, Talbot, in his position as
Archbishop of Dublin, gleefully tormented the few remonstrant clergy
remaining in his diocese. Yet he instead baldly lies about it: “I neuer
persecuted, him nor any of his...Friars Remonstrants, in whose behalf he
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How did the Gaels perceive the remonstrance? Clues can be
discerned from poetry. As we examined in the last section, the land settlement
produced a wealth of tracts chronicling a collective set of experiences for all
of Ireland; yet the question of who is included is left rather ambiguous. That
question will be answered in this section. In his 1670 poem “O God of the
Universe,” Ó Bruadair laments,
Dark is the light of the sun and the heavenly elements,
And rent is the covering surface of earth’s grassy countenance,
I deem it no wonder that they should then wholly extinguished be,
Seeing that clerics transgressing their oaths into treason fall.80

The decidedly critical outlook of the remonstrants – or rather, “The corrupt
and un-Irish conceits of this renegade forger-clique” – finds a scapegoat
in Peter Walsh.81 In his 1670 tract “‘Tis Sad for Erin’s Fenialí Bands,” Ó
Bruadair condemns Walsh as “guilty of the wounds inflicted on the land of
Fál, Whicli lies to-day beneath his hand all powerless to act or stir.”82
Yet such criticisms raise important questions. If the remonstrant
clergy and Walsh are traitors, who are they betraying? The Catholic religion,
or Ireland itself? Either way, the implications are massive. If Walsh is
betraying Catholicism, then Ó Bruadair is claiming the existence of another
vision of Irish Catholicism more in line with Talbot’s thinking. If the answer
is Ireland, then by consequence all Catholics must be counted as Irish. In
examining Ó Bruadair’s treatment of Catholicism as it relates to his alreadydiscussed perception of a Gaelic Ireland, a mostly coherent, yet at times
contradictory, vision of who Ó Bruadair considers Irish emerges.
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His 1680 work “Those Who Once Knewest The Law” sheds some
light on these queries. The poem is written in response to the news that one
Master Verling, a lower Gaelic nobleman, converted to Protestantism for
admittance to Trinity College, Dublin.83 The poet writes:
Those who once knewest the law of the flock that cleaved closest to Christ,
And who therefore have let themselves be by the cruellest slavery oppressed,
Reflect in thy mind on thyself and observe how accursed the deed
To yield to the heart’s base desires and sell heaven for a short spell of life.84

Verling’s treachery is not to Gaeldom but to Catholicism as a whole, and the
oppressed peoples mentioned are all Catholics, not just ones of a certain ethnic
persuasion. These few short lines reveal a startling conclusion: what Joseph
Leerssen mistakenly considers an exclusive, Gaelic identity developing in the
Restoration period should really be understood as an Irish Catholic identity.85
Yet still, this issue is complicated by the fact that the culture and
history of Ireland Ó Bruadair espouses is very much a Gaelic one. It is
thus necessary to examine his perception of Old English eligibility for this
collective memory. Paradoxically, in his rather exclusionary language which
separate Gauls from Gaels, he lumps Catholics of all persuasions into a deethnicized confessional identity. As reverend Mac Erlean notes, Gauls is a
complicated term. It may designate Gauls, Vikings, Normans, or English.
Until the seventeenth century, Gauls were characterized and distinguished
by different physically descriptive terms such as “fair,” or “bright.” Yet,
as the social upheaval of the seventeenth century introduced various new
settlers into Ireland, words such as “old” or “new” began to be used, and
physical descriptions such as “fair” or “black” became transmuted so as to
solely convey moral judgements.86 Thus “Gall” by Ó Bruadair’s time was a
decidedly ambiguous term. As such, we find various pieces praising them,
even though they are not Gaels:
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Many daring soldiers, many swords and volumes,
Many masts and currachs,
Did that fleet’s crew bring across the sea from Britain,
Everlasting radiance.
The diploma of these Galls is Christ’s religion
And their prince’s patent,
The prescription of five hundred years’ possession.
‘Tis no living falsehood.87

Thus, the Anglo-Irish conquerors of the twelfth century are distinguished
from the Cromwellians of the 1640’s because of their religion. Though their
religion does not make them “Gaels,” it does establish a bond with them,
symbolized in this particular poem by the marriage between the “Choicest
wheat of Erin’s Gaels and Galls.”88 Catholic Gauls are included in the land
of Erin, and as we have seen in the previous section, are also included in the
land’s Gaelic past which was founded for this united island.
The most important Gaelic-language work in forging a discursive
Catholic union between Gaels and Gauls is Ó Bruadair’s poem “Love of
Sages,” written in praise of John Keating, the Old English Chief Justice
of Ireland who acquitted the Gaelic noblemen accused of complicity in
the supposed 1682 “Popish Plot.”89 In the poem, Ó Bruadair identifies two
types of Galls. One includes the,
Royal champions for the king’s cause murdered
Made these sons of malediction proud;
Soon the frauds of sullen, hateful scoundrels
Flourished fierce without a spark of shame.90

This classification refers to the Protestant English officials who poisoned
the king’s ear with fantasies of Catholic rebellion. The other group – or as
Ó Bruadair writes, it, “Galls like these” – including Keating, “shield of
Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair, Part II, CONTAINING POEMS FROM
THE YEAE 1667 TILL 1682, Edited with Introduction, Translation, and Notes by REV.
JOHN C. MAC ERLEAN, S.J. (London, 1913).83
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our protection/Against the wicked tramp’s perfidious snares.”91 This second
category comprises the Catholic Galls of Ireland, or the Anglo-Normans, to
whom the Gaels “owe allegiance.”92
To further complicate this conception, Ó Bruadair makes several
bold statements in his praise of Keating which seem to contradict the notion
that these Gauls are even foreigners. First, he lauds the “the chivalrous blood
of that generous true Irish Gall,” a seemingly blatant linguistic paradox.93
Several lines later, he similarly praises him for bringing “comfort to your
oppressed Countrymen.”94 Thus, the distinction between Gael and Gall
persists, yet the Galls seem to count as Irish. How so?
Catholicism, of course, unites them. The Irish nation conceived by
Ó Bruadair and the other Gaelic poets reviewed in the Restoration period is
one not of Gaels, as Joseph Leerssen maintains, but of Catholics. As we have
seen, Gaelic language, culture, and history were touted with characteristic
fervor in these thirty volatile years. Yet these were defined not in opposition
to the Old English, but to the English Protestant invaders. The memories
that were drawn upon were indeed Gaelic, yet they were memories to which
all Catholics could subscribe; thus his praising of Keating for appreciating
the Gaels for who they were.95 In uniting them in the present as one
Catholic force, Ó Bruadair further implies that they also should subscribe
to this history, as all of Ireland increasingly became united as one single
geographic, religious entity. Thus, just as the Old English pamphleteers
attempted to resolve economic and ecclesiastical animosities by professing
some sort of unified Irish Catholic identity (implicitly surmounting ethnic
differences), the Gaelic poets, in their quest to comprehend the transformed
society around them, smoothed over ethnic differences and the complexities
of recent experience to articulate a coherent version of Ireland. This Ireland

which was Gaelic in culture, language, and history, was now also available
to Catholic Gauls as a result of supposedly shared recent experiences. Like
those of the Old English writers, such affirmations had little grounding in
reality. Yet their existence is vital to understanding how Irish nationalism,
in the eighteenth century, took place within a context of “cultural-political
osmosis” wherein even the English-speaking, Protestant population adhered
to this vision of Ireland in direct opposition to England.
In conclusion, an Irish Catholic nation did form in the Restoration
period, insofar as it appeared in discourse as an appealing alternative to
confusing and oftentimes depressing social realities. It transcended ethnic,
economic, and theological bounds, yet never appeared in the same form
more than once. Irish Catholic identity can only really be described as a
rhetorical chameleon, used constantly – in many more works than just
the above discussed – yet changing to adapt to the circumstances of the
propaganda. Gaelic poetry and the remonstrance discourse, more or less
devoid of ulterior motives other than asserting the continued role of the
poet in society and formulating a remonstrant versus anti-remonstrant
identity, respectively, came the closest to articulating a clear, ideologicallyfounded Catholic nation. Yet all of the tracts examined, and several more
which I have not had the space to assess here, have one common theme: the
discourse is massively disconnected from reality. Any development of Irish
Catholic identity in this period was purely rhetorical and was not reflected
by any actual events.
This is not to say these tracts have no importance in posterity.
They certainly do. Nationhood as defined by the parameters set out in this
particular essay, is inherently both rhetorical and practical; it must originate
in articulations of experience and a call for unity before this actually
happens. Rhetorical unity is necessarily anticipatory of actual nationhood;
Restoration articulations of nationhood may be considered, with the benefit
of historical hindsight, to have anticipated what Tom Garvin deems, “Irish
separatist nationalism as a popular political creed,” that originated in the
eighteenth century.96 The seventeenth century provided the rhetorical
framework and memorial precedent; the eighteenth century, with its mass
persecutions of all Catholics and economic and political imperialization of
Ireland, provided the immediate impetus to subscribe to the memory.97
We should be careful not to rely too heavily on hindsight, however,
and should focus equally on the immediate impact of the discourse within

157

Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair, Part II, CONTAINING POEMS FROM
THE YEAE 1667 TILL 1682, Edited with Introduction, Translation, and Notes by REV.
JOHN C. MAC ERLEAN, S.J. (London, 1913).277, 281
92
Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair, Part II, CONTAINING POEMS FROM
THE YEAE 1667 TILL 1682, Edited with Introduction, Translation, and Notes by REV.
JOHN C. MAC ERLEAN, S.J. (London, 1913). 283
93
Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair, Part II, CONTAINING POEMS FROM
THE YEAE 1667 TILL 1682, Edited with Introduction, Translation, and Notes by REV.
JOHN C. MAC ERLEAN, S.J. (London, 1913). 285
94
Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair, Part II, CONTAINING POEMS FROM
THE YEAE 1667 TILL 1682, Edited with Introduction, Translation, and Notes by REV.
JOHN C. MAC ERLEAN, S.J. (London, 1913).287
95
Daibhi Ó Bruadair, Poems of Daibhi Ó Bruadair, Part II, CONTAINING POEMS FROM
THE YEAE 1667 TILL 1682, Edited with Introduction, Translation, and Notes by REV.
JOHN C. MAC ERLEAN, S.J. (London, 1913). 283
91

Tom Garvin, The Evolution of Irish Nationalist Politics (New York), 14
Tim Harris, “Ireland,” from his Revolution: The Great Crisis of the British Monarchy,
1685-1720 (2006), 500-12
96
97

158

159

THE BROWN JOURNAL OF PPE

THE IMAGINED ISLE

the context of the Restoration era. The literature of the 1660s, 70s, and 80s
had the immediate effect of enforcing the image of Ireland as a Catholic
nation, and in describing Ireland in opposition to English Protestantism, it
became an inherently, if unwittingly, subversive entity.
This discourse also offers one more important revelation, alluded to
earlier in this essay: given that Irish unity was employed in such a myriad of
tracts from this period, one may assume it was an effective rhetorical tool and
appealed to broad swaths of the Catholic population. Thus, though they could
not agree on how they should unite, it appears that many Irish Catholics did
agree that indeed they should. Given the Protestant ascendancy, increasing
imperialization, and marginalization of Catholics in political life, the fact
that this was the case is not surprising. Yet it is also not surprising that
unity did not happen: the brunt of this oppression was not felt by the entire
population. The Stuarts did not perfect the art of confessional, economic,
and political persecution in Catholic Ireland. The Hanovers, however, did.
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